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EDITOR'S PREFACE

This first edition of 7he Lending and Secured Finance Review comes on the heels of a
strong few years for the loan markets. During this period, despite some volatility and
bumps in the road, lending conditions have generally continued to improve against a
backdrop of greater economic stability and the return of M&A activity in Europe and
globally.

It is difficult to ignore, however, that there has been a significant change in
the way corporates access funding since the financial crisis and that diversification of
financing sources (both in terms of products and markets) has been a key global trend for
corporate treasurers. Unable to rely to the same extent as previously on their relationship
lenders, and with liquidity in the European loan markets constrained, many corporate
treasurers turned to the debt capital markets in the aftermath of the financial crisis
and, in particular, the US high-yield and private placement markets. This trend has
continued, driven in part by new regulatory reforms increasing capital requirements for
banks, as well as new industry regulations and guidance impacting the leverage multiples
that some banks are able to offer.

Nonetheless, loans (secured and unsecured) remain the predominant source of
funding for corporates globally. While traditional banks still play an important and
active role in the loan markets and remain dominant in the investment grade market, in
other sectors (particularly in the leveraged, real estate and infrastructure finance markets)
institutional investors, many of whom also participate in the debt capital markets, are
more prominent. The last few years have also seen the rise of alternative finance providers
such as direct lending funds, particularly in the mid-market.

The combination of the competition from these alternative finance providers
and the high-yield market, the willingness of US investors to invest in European assets
and the convergence of the European and US markets more generally, especially in the
leveraged space, has resulted in a crossover of US terms and structures (particularly from
the high-yield and term loan B markets). It is now not uncommon, for example, to
see call protection included for term loans in a leveraged facility agreement and since
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2013, covenant-lite and covenant-loose loans have re-emerged to become a reasonably
significant feature of the European loan market.

It is difficult to predict how the markets will fare, in particular given underlying
concerns about the depth of the global economic recovery, but growth of direct lending
funds, private placements and other alternatives to traditional loan finance seems set
to continue. It will be interesting to see whether competition from these alternative
sources and the high-yield and term loan B markets will result in further crossover of US
terms into the European leveraged loan market, including the mid-market. It will also
be interesting to see how banks and other investors continue to react to the changing
regulatory landscape and the political and economic risks and uncertainties in certain
parts of the eurozone and the emerging markets.

The Lending and Secured Finance Review contains contributions from leading
practitioners in 14 different countries and I would like to thank each of the contributors
for taking the time to share their expertise on the developments in the corporate lending
and secured finance markets in their respective jurisdictions and on the challenges and
opportunities facing market participants. I would also like to thank our publishers, and
in particular Nick Barette, Shani Bans and Adam Myers, without whom this publication
would not have been possible.

I hope that the commentary that follows will serve as a useful source for
practitioners and other readers.

Azadeh Nassiri
Slaughter and May
London

August 2015
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Chapter 11

SPAIN

Ange/ Pérez Lopez, Pedro Ravina Martin and Blanca Arlabdn Gabeiras'

I OVERVIEW

After years of financial turmoil, the Spanish economy seems to be back on track. The
International Monetary Fund (IMF) recently raised its forecast for Spanish economic
growth in 2015 to 3.1 per cent, which is a significant upward change from its previous
predictions. However, unemployment remains high and Spain faces political challenges
in the near future following regional and national elections this year.

The Spanish financial sector has also accomplished an extraordinary turnaround.
The number of savings banks has fallen from 45 at the start of 2009 to 11. Most of
the remaining savings banks are now holding entities of the banks to which they have
transferred their respective businesses. The Spanish government has bailed out and is in
the process of selling several troubled institutions, and has stimulated mergers of other
distressed entities into healthy banks. As a result, there are now fewer entities, but those
that remain have better quality assets and improved solvency and liquidity ratios.

As a natural consequence of this restructuring exercise, part of the focus of the
credit institutions in 2014 was on deleveraging. Spanish banks continue to be very active
in selling loan portfolios and distressed assets, including real estate assets. Similarly,
the Spanish ‘bad bank’ (SAREB), which integrates the most troubled real estate assets
previously held by the bailed-out institutions, has completed a number of divestment
transactions through auctions in which many of the most prestigious international
distressed and real estate funds have been involved.

Likewise, refinancing and restructuring transactions have continued to play an
important role. Benefitting from the review of the Spanish insolvency legal framework in

1 Angel Pérez Lépez and Pedro Ravina Martin are partners and Blanca Arlabdn Gabeiras is a
senior associate at Urfa Menéndez Abogados, SLP. The authors thank Jests Lépez Tello and

Violeta Pina Montaner for their contribution to the tax section.
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2014 described in Section II, infra, we have seen significant transactions closed in recent
months (including FCC, Copisa and Eroski) with more yet to come. Furthermore, in
April 2014, the main Spanish credit institutions formally launched Project Phoenix, a
joint organised effort to rescue viable but highly leveraged companies through debt-to-
equity transactions.

There was also an increase in regular corporate and leveraged financing transactions
in 2014. According to data provider Dealogic, 47 Spanish loan financing deals worth
around €24 billion in aggregate were announced in 2014, and similar deal volumes are
expected in 2015.

Another significant trend in the market is the increasing use by borrowers of
alternative financing tools. In 2014, we saw a number of high-yield debut issuances
by Spanish companies with substantial volumes (such as the Avanza, Isolux and Port
Aventura deals, each of them between €400 million and €600 million), and the
development of the Spanish debt market suitable mainly for small and medium-sized
enterprises (SMEs), with 12 issuances that year.

II LEGAL AND REGULATORY DEVELOPMENTS

Although there have been no groundbreaking legal reforms in the last 12 months that have
altered the lending structures and the security package schemes in Spanish transactions,
some legal developments are worth highlighting because they could influence the
approach of secured lenders towards some of the traditional financing transactions in
the Spanish market.

The Spanish Insolvency Act was amended twice in 2014, in an attempt to provide
borrowers and lenders with more effective restructuring tools and cramdown mechanisms
applicable to both in and out-of-court proceedings.

The reform widens the scope of refinancing agreements and related security
packages that can be immune to clawback actions, while the formal requirements to
achieve that result are softened. Moreover, the reform provides for a two-year period
during which the total amount of new money injected into the debtor (and not just
50 per cent, as was previously the case) in the context of a refinancing agreement will be
considered to be claims against the insolvency estate (i.e., claims that are paid as they fall
due ahead of other creditors), which could encourage more debror-friendly restructuring
deals. Finally, the reform attempts to mitigate the risk that lenders participating in a
refinancing agreement become subordinated creditors in a debtor’s subsequent insolvency.

The reform of the Spanish Insolvency Act substantially revises the cramdown
mechanism, extending its applicability vis-a-vis non-participating or dissenting unsecured
creditors and clarifying its scope vis-a-vis secured creditors, resulting in a much more
effective tool for distressed debtors. The most significant amendments include:

a the automatic adherence by all creditors in syndicated loans in which more than
75 per cent of the liabilities (or a lower percentage if provided for in the loan
document) support the refinancing;

b the possibility to cram down secured creditors with respect to the amount of their
claims exceeding the value of their security; and
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¢ the extension of the matters that can be subject to the cramdown mechanism
(in terms of, among others, maturity extensions, debt reductions and debt
capitalisations) depending on the level of support achieved among the creditors.

Other legal and regulatory developments are expected to affect the Spanish lending and
secured finance market. There is an announced political desire to reduce the degree of
dependence by Spanish companies on bank financing, and a number of reforms have been
put in place to facilitate alternative sources of financing, especially for SMEs. Amid this
trend of increasing flexibility and stimulating the use of non-bank funding, significant
restrictions that had been part of the Spanish bond market for a very long time (such
as the prohibition on private limited liability companies issuing bonds or the issuance
size limitations to which public limited liabilities are subject) have now been removed,
and legal frameworks governing other sources of funding have been significantly revised
(securitisations) or introduced for the first time (crowdfunding).

Finally, it will be interesting to see how the progressive harmonisation of the legal
framework applicable to credit entities (including the enactment in 2014 and 2015 of
new laws on solvency, supervision, restructuring and resolution of credit entities) will
affect the Spanish banking sector, in comparison with their peers (and competitors) from
other jurisdictions that operate in Spain.

IIT TAX CONSIDERATIONS

The main corporate tax chargeable on interest and other amounts receivable under a
loan is the corporation tax, which applies to the entire income obtained by the taxpayer.
Interest received should therefore be included with all the other income generated by
the lender. Interest must be included within the corporation tax base when accrued. The
accrual principle for tax purposes follows International Financial Reporting Standards
rules. The general corporation tax rate is 28 per cent and is expected to be 25 per cent
for the 2016 fiscal year.

Borrowing costs are deductible expenses for corporation tax purposes. Borrowing
costs include interest of any kind, transaction costs and other similar expenses, and may
be deducted when accrued. Nevertheless, tax deduction of interests is contingent upon
some limitations, namely:

a Interests from participating loans in which the lender and the borrower are
members of the same group of companies are not deductible.

b Interests from loans in which the lender and the borrower are members of the
same group of companies are not deductible if the funds borrowed are used to buy
shares, the seller being an entity who is also a member of the group of companies,
unless the taxpayer proves that the transaction has valid economic reasons.

¢ Net interests that exceed 30 per cent of the operating profit are not deductible. Net
interests mean the excess of financial expenses over financial income. Operating
profit is calculated in a similar way to earnings before interest, tax, depreciation
and amortisation. Net financial expenses that have not been deducted can be
carried forward with no time limit, but are subject to the threshold of 30 per cent
of the operating profit of each fiscal year.
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Interests paid are generally subject to withholding tax at the rate of 20 per cent, which is
expected to be 19 per cent for fiscal year 2016.

Withholding taxes applied on interest payments to taxpayers who are residents of
Spain are refundable from the corporate tax of the recipient. In addition, some interest
payments to Spanish residents are exempt from withholding tax, for instance:

a interest paid to entities that are exempt from corporation tax (e.g., the Kingdom
of Spain, its political subdivisions and its administrative agencies, the Bank of
Spain);

b loan interest paid to banks and some other financial institutions;

c loan interest paid to securitisation funds; and

d interest paid between entities belonging to the same tax consolidation group.

Withholding taxes levied on the payment of interest to taxpayers who are resident abroad

are not refundable, but there are some exemptions from withholding tax:

a interest paid to European Union residents are exempt; and

b interest paid to non-EU residents who are residents in a double tax convention
jurisdiction may, under the applicable convention, benefit from withholding tax
reductions or exemptions.

The granting and negotiation of loans and credits as part of an economic activity is a
supply of services subject to but exempt from value added tax. No other taxes are due
upon the execution of a corporate loan.

Mortgages are subject to stamp duties ranging between 0.5 per cent and 1 per
cent (depending on the Spanish region where the mortgaged asset is located) on the total
amount (i.e., principal, interest, default interest, etc.) secured by the mortgage. It may
therefore be the case that the total stamp duty ranges between 1 per cent and 1.4 per cent
of the principal amount of the secured loan.

The assignment of loans or credits secured by a mortgage is also subject to stamp
duty, unless made in a private agreement (i.e., a document not having access to the Land
Registry). This is why it is not uncommon in the Spanish market that mortgaged credits
are assigned in private documents and notarised upon the borrower’s default (hence
when there is a need to enforce the mortgage).

In 2013, the United States and Spain entered into an intergovernmental
agreement (IGA Model 1A) to provide for the implementation of the US legislation
commonly known as the Foreign Account Tax Compliance Act (FATCA). FATCA
requires financial institutions outside the US (FFIs) to report certain information on
US account holders to the US tax authorities. If those FFIs fail to report the required
information (non-participating FFIs), then a punitive 30 per cent tax would be withheld
on, inter alia, their US source income.

The Loan Market Association (LMA) published and subsequently amended a
template investment grade facility agreement, including FATCA provisions that are
generally used in cross-border transactions and by Spanish lenders and borrowers. In
summary, the FATCA provisions include:

a FATCA defined terms;
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b the obligation of providing FATCA information (that is, mainly, whether the
parties are exempt from FATCA meaning they are not non-participating FFIs);
and

c FATCA gross-up clauses.

The gross-up obligation varies depending on who should be protected from FATCA
withholding. However, it is now market practice that borrowers should not make
additional payments in the event of FATCA withholding because it only arises when
the lender is a non-participating FFI, this is to say, the risk of FATCA withholding is
essentially one that can be mitigated by the lender. In addition, when the transaction
requires a paying agent, it is common to include provisions stating the resignation of the
agent due to the risk of FATCA withholding when the agent becomes a non-participating
FFI. Therefore, the practice in Spain does not differ substantially from that followed in
other jurisdictions.

IV CREDIT SUPPORT AND SUBORDINATION

Financing transactions governed by Spanish law are frequently secured by security
interests and guaranteed by personal guarantees that will generally only be enforced by
the security agent (to avoid partial foreclosures by any creditor). As the legal concept of
the security trust does not exist under Spanish law, the agent will need to prove that it
has been duly and expressly empowered? to carry out this enforcement.

i Security interests

The following security interests can be created under Spanish law.

Pledges

They are created over moveable assets and possession over the collateral must be

transferred to the pledgee.

Standard pledges include:

pledges over shares; and

b pledges over credit rights (e.g., those arising from the balances in bank accounts,
operational agreements, insurance policies or hedging agreements).

R

Real estate mortgages

They are created over any real estate property, and must be executed in a public deed
before a notary public and registered with the Land Registry where the asset is located.
Real estate mortgages generate significant costs and taxes.?

2 The power of attorney will need to be notarised and, where appropriate, apostilled or
legalised.
3 These costs include: (1) stamp duty (described in Section 111, su#pra); (2) notarial fees; and

(3) land registrar fees. The calculation base for these costs is the total amount secured by the

mortgage.
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Spanish law has recently introduced the possibility of creating a floating mortgage,
which is a security interest created over a specific real estate asset to secure an indefinite
number of liabilities up to a maximum cap. Floating mortgages can only be granted in
favour of financial institutions and public authorities (and in the latter case, exclusively
to guarantee tax or social security receivables). The floating mortgage deed must include a
description of the actual or potential secured liabilities, the maximum mortgage liability
(which will cover all the obligations without allocating mortgage liability to each of
them), the term of the mortgage and the method of calculating the final secured amount
and payable balance.

Chattel mortgages and pledges without displacement
Chattel mortgages can only be created over:
business premises;

cars, trains and other motor vehicles;

planes;

machinery and equipment; and

SN Y

intellectual and industrial property.

There is a specific type of mortgage for ships (naval mortgage). The chattel mortgage must
be executed in a public deed before a notary public and registered with the Moveable
Assets Registry.

Pledges without displacement can only be created over:

harvests;

harvest from agricultural plots;

animals on plots;

harvesting machinery;

raw materials in warehouses;

merchandise in warehouses;

art collections; and

08 W N /.S >\

credit rights held by the beneficiaries of administrative contracts, licences, awards
or subsidies, provided that this is permitted by law or the corresponding granting
title, and over receivables (including future receivables) not represented by
securities and not qualifying as financial instruments.

Pledges without displacement must be executed in a public deed or public policy before

a notary public, and registered with the Moveable Assets Registry.

Except for pledges without displacement over credit rights, these security interests
are seldom used in Spain mainly because:

a the pledgor or the mortgagor would not be able to sell the relevant assets without
the pledgees’ or the mortgagees’ consent, respectively;

b most of the assets that can be mortgaged with a chattel mortgage (mainly those
that are not moveable) can be covered by a real estate mortgage if expressly agreed
to by the parties in the real estate mortgage deed; and

¢ in most cases, those assets that cannot be covered by a real estate mortgage are not
valuable enough to warrant the cost of creating the chattel mortgage.
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Financial guarantees

Financial guarantees are those that secure the fulfilment of principal financial obligations.
Although the meaning of this expression has been subject to disagreement among
scholars, the most common construction is that almost any financing document can be
secured by these financial guarantees. The object of financial guarantees can consist of
cash or securities and other financial instruments. Therefore, the collateral could be made
up of shares issued by public limited liability companies — although this is argued by
some scholars as regards shares in non-listed companies — and credit rights arising from
the balances in bank accounts.

This type of security interest (1) may benefit from a separate enforcement if the
debtor becomes insolvent, and (2) as regards pledges over shares, can be foreclosed by a
private sale (not in a public auction, as is the general rule under Spanish law) conducted
by the depository of the shares or by the pledgee’s direct appropriation of the shares,
breaching the general Spanish law principle under which any form of foreclosure of
a security agreement which permits the holder of the security interest to directly and
immediately acquire the secured asset is not allowed.

ii Personal guarantees

Normally, the borrower’s shareholders and each of its local subsidiaries provide, to the
extent permitted by law (specifically, the financial assistance prohibition and conflict of
interest restrictions), first demand guarantees or other types of personal guarantees in
respect of the fulfilment of the obligations assumed by the borrower under the financing
documents.

A personal guarantee may be created by agreement between the creditor and the
guarantor or by operation of law. In order to facilitate the enforcement of a personal
guarantee against a Spanish company, a settlement clause establishing the method of
calculating the outstanding debt is usually included.

Under Spanish law, a guarantor cannot be obliged to pay the beneficiary of the
guarantee undil all the debror’s assets have been realised. This benefit for the guarantor
does not apply in the following cases:

a if the guarantor has waived the benefit;

b if the guarantee is joint and several;

¢ if the debtor becomes insolvent or bankrupt; or
d if the debtor cannot be sued in Spain.

Additionally, a guarantor may raise against the creditor all the exceptions and defences
corresponding to the debtor and which are inherent to the debt.

First demand guarantees, which are not regulated by law, are abstract and
independent from the main obligation, creating a primary liability on the guarantor,
and are not subject to the debtor’s assets being realised. Lenders usually request that all
personal guarantees created under the finance documents be first demand guarantees.

iii Priorities

Security interests are governed by the principle prior in tempore potior in iure (i.e., security
created earlier has priority over that created later). With respect to real estate mortgages,
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chattel mortgages and pledges without displacement, priority is determined by the date
and time on which they are registered with the public registry, which is deemed to be
the date (and time) on which the relevant document for registration was submitted.
With regard to ordinary pledges, which are not registered in any public registry, priority
is determined by the date (and time) on which possession is transferred. However,
Spanish law allows creditors to agree on the priority of pledges and real estate mortgages.
Therefore, creditors can agree that all the credits have the same priority or a creditor can
decide to cede its priority in favour of another.

Pursuant to the Spanish Insolvency Act, in the context of bankruptcy proceedings,
credit rights secured by security interests will benefit from a special privilege up to the
value of the collateral. The creditor is generally considered an ordinary creditor in respect

of the excess.*

iv Subordination

Notwithstanding this, classifying a bankruptcy credit as subordinated credit would entail
extinguishing any security granted in the creditor’s favour (and, as a result, any special
privilege to which the creditor may be entitled). Under Spanish law, subordination can
be triggered ex lege or ex contracto.

Contractual subordination in Spain is in line with international practice. The
contractual provisions in this regard are similar to those of other jurisdictions.

Spanish insolvency law refers to a category of subordinated claims, which entails
the subordination, by operation of law, of certain claims to the prior payment by the
insolvent debtor of all ordinary claims. These subordinated claims include, among
others, the following:

a claims that are not notified by the creditors to the insolvency trustee in a timely
manner;

b claims that are contractually subordinated to all remaining claims of the debtor;

¢ claims for interest; and, most importantly

d all rights against the debtor held by legal or natural persons who qualify as ‘specially
related’ to the debtor. This category includes, among others, shareholders with a
stake of 10 per cent in the insolvent entity (5 per cent if it is a listed company)
when their credit right arose, formal directors or shadow directors, and companies
of the insolvent entity’s group.

4 In the context of bankruptcy proceedings affecting Spanish companies, creditors will be
divided into two categories: bankruptcy creditors and creditors against the insolvency estate.
The list of creditors against the insolvency estate is a closed one and includes expenses
incurred in the proceedings and essential basic expenses for the debtor to continue in business
(e.g., salaries, utilities), and such creditors will be paid before any uncharged assets are
distributed to the bankruptcy creditors. The claims of bankruptcy creditors may be classified
as privileged, ordinary and subordinated. Privileged claims may, in turn, be deemed specially

or generally privileged.
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There is also a rebuttable presumption that any person who acquired a credit
against the insolvent debtor from any of those related parties within a two-year period
from the commencement of the bankruptcy proceedings is also a related party for
insolvency law purposes.

A\ LEGAL RESERVATIONS AND OPINIONS PRACTICE

The standards applicable to the issuance of legal opinions in Spain are not very different
from those applicable in other jurisdictions. In pure lending transactions, legal opinions
are usually issued by counsel to the lenders or arrangers, except when capacity opinions
are requested from counsel to the borrowers. This also applies in plain vanilla bond
issuances. On the contrary, in high-yield bond transactions it is usual that legal opinions
are issued both by counsel to the arrangers or initial purchasers and counsel to the issuer.
Limitations apply to disclosing legal opinions to third parties other than the initial
addressees. Disclosure without reliance may be permitted in some cases (e.g., if required
by law or a court order, or to auditors or rating agencies on a need-to-know basis).
Exceptionally, disclosure with reliance is permitted during the syndication of the loan,
but this is normally restricted to a very short timeframe and is subject to limitations
and restrictions (including a requirement for the disclosing entity to notify the opinion
provider of such disclosure).

Below is a description of the main issues and most frequent legal reservations in
practice in Spain.

i Corporate benefit

Directors of Spanish companies have a general duty to act loyally and diligently, in
compliance with the applicable law, and in the best interests of the company.

It is not always easy to prove that providing security or guarantees in the context of
a group financing is in the best interests of a company. Any analysis of this circumstance
is ultimately factual.

Accordingly, corporate benefit should be analysed on a case-by-case basis
considering, among other things, the structure of the group, the nature and amount
of the guarantees provided, the purposes of the financing and the direct and indirect
consideration received by the relevant guarantor. With regard to downstream guarantees,
corporate benefit may be easier to prove. However, courts have always been more
suspicious about upstream or cross-stream guarantees.

ii Clawback

According to the Spanish Insolvency Act, any action taken or agreement reached in the
two years preceding the declaration of insolvency of a company can be rescinded by
the court if the receiver can prove that the action or agreement was ‘detrimental to the
insolvency estate’. The term ‘detrimental’ is not defined and has been construed rather
broadly by the courts. The Spanish Insolvency Act also provides for certain circumstances
in which a detriment to the insolvency estate is presumed to exist. Among others, unless
proven otherwise, the granting of security in respect of pre-existing or refinanced debt
is presumed to be detrimental to the insolvency estate. Moreover, debt prepayment
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(with some exceptions in secured loans), gifts and other benefits for no consideration are
automatically presumed to be detrimental.

However, the Spanish Insolvency Act provides some safe harbours for the
refinancing of existing debt, which is protected from clawback risk subject to compliance
with specific formalities and majority thresholds, which differ depending on whether or
not the refinancing agreement has been subject to court sanction.

iii ~ Financial assistance

Under Spanish law, companies are generally prohibited from providing financial
assistance. Breaching this prohibition could entail both liability for directors and the
nullity of the transaction in which the financial assistance was provided.

How acquisition finance transactions have been structured to comply with the
restrictions on financial assistance (other than creating separate debt tranches) is to
implement a debt push down through a forward merger. Since 2009, however, a specific
regulation applies to forward mergers whereby if two or more companies merge and any
of them has received financing within three years prior to the acquisition of a controlling
stake in, or essential assets of, any of the companies which are part of the merger, some
protective measures apply. Among others, directors must issue a report justifying the
merger and an independent expert must issue a fairness opinion confirming that the
transaction is reasonable and that there has been no financial assistance. This provision
has been subject to much debate, especially in relation to the scope and effects of the
report issued by the independent expert.

iv Security trustee and parallel debt

Spanish law does not recognise the concept of a ‘security trustee’ who is the beneficial
holder of and enforces the security package on behalf of the lenders from time to time.
Thus, legal title over a security interest must be held by the creditor of the secured facility.

Furthermore, any parallel debt governed by Spanish law is unlikely to be
considered valid, since under Spanish law contracts and obligations are only valid and
enforceable if they are based on a valid and legitimate reason.

In view of the above, lenders will need to provide a notarised and (in the case of
foreign lenders) apostilled power of attorney in favour of the security agent to enable it
to lead a coordinated enforcement process on behalf of all the lenders.

v Acceleration

In the Spanish market, the decision to accelerate loans and enforce security is usually
a last-ditch effort once all other alternatives such as debt restructuring have failed.
However, Spanish courts have traditionally been reluctant to uphold loan acceleration
and subsequent enforcement of security if the default is not deemed to be material. In
this regard, as a requirement for the enforcement of mortgages, at least three principal
instalments (or any such other amount that entails default on payment for a period of at
least three months) must be outstanding.
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VI  LOAN TRADING

The assignment of a lender’s participation under a facility agreement governed by Spanish

law may be carried out by:

a assigning the credit rights, which would result in transferring to the assignee the
credit rights held by the assignor against the borrower (but not the contractual
obligations assumed by the assignor vis-a-vis the borrower); or

b assigning the contractual position under the agreement to any third party, and
thus the relevant rights and obligations.

Hence, assigning the contractual position under an agreement would be relatively similar
to a novation under English law, as it entails the transfer of both rights and obligations
and the subrogation of the assignee to the contractual position of the assignor. However,
the previous contractual relation needs not to be terminated.

No specific formalities need to be complied with for an ordinary transfer to
be effective between the parties. However, under Spanish law, the transfer date must
be certain and unambiguous for it to be fully effective vis-a-vis third parties and to
guarantee the assignee that any payment made by the debtor to the assignor will not
release the former from its obligations vis-a-vis the assignee. Therefore, it is very common
to formalise the assignment agreement in a public deed before a Spanish notary public.

Spanish notarial documents are essentially (1) public deeds, which must be used,
among others, for any transaction that requires registration with a land registry and
(2) public policies, which can only be used to formalise contracts of a commercial and
financial nature corresponding to the ordinary course of business of at least one of the
parties.

While the creation and assignment of mortgages must be documented in a public
deed, other types of security interests are usually documented in a public policy. This
creation or assignment of a mortgage, when documented in a public deed, triggers stamp
duty,” which must be paid and the mortgage registered for it to be able benefit from
the advantages established under Spanish law (particularly, an expedite enforcement
proceeding). In turn, pledges without displacement, which must be registered with the
Moveable Assets Registry, may be documented in public policies (and thus no stamp
duty accrues).

Moreover, some Spanish security interests cannot be assigned to every type of
creditor. Floating mortgages can only be assigned to financial institutions and public
authorities (and in the latter case, exclusively to guarantee tax or social security receivables)
and financial security interests can only be assigned to:

a credit entities;

5 See Section III, supra. The Spanish tax authorities have recently issued two binding
resolutions stating that the total amount secured should be understood as the outstanding
amount of the facility as of the effective date of the assignment and not as its mortgage
liability, as was the case beforehand. This may have an impact on transactions in which
mortgage-secured facilities have been partially repaid by the debtors and on past transactions

(the assignees may consider requesting a refund of any excess stamp duty paid).
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investment services companies;
insurance companies;
collective investment in transferable securities;

S Y o~

mortgage securitisation funds, asset securitisation funds and their managing
entities;
pension funds; and

LA

financing institutions.

In practice, this constitutes an additional restriction to the Spanish debt trading market.

Syndicated facility agreements governed by Spanish law usually provide for a
specific form of assignment agreement, which is used by lenders when carrying out any
assignment of their participation in the loan. They also set out the conditions under
which an assignment may be carried out without the debtor’s consent. While the lenders’
aim is to make the above-mentioned conditions more flexible, the borrower usually
wishes to limit the concept of ‘permitted assignee’ or ‘permitted assignment in order for
the financing to remain under the control of its banks, namely, the banks with which it
has a special relationship and is familiar.

It is not unusual for creditors to close the terms and conditions of the assignment
pursuant to LMA Trade forms, but executing trade confirmations is generally
supplemented with executing the form set out in the facility agreement or any other
assignment agreement governed by Spanish law which is subsequently formalised in
a public deed. It is particularly important to evidence the title to claim the assigned
indebtedness and enforce the security interests and personal guarantees. This is especially
relevant for moveable or immoveable mortgages and pledges without displacement,
where the creditor must be a registered creditor.

The financial crisis has created a market from what was previously an ancillary
practice to financing transactions. Spanish financial institutions are carrying out several
competitive processes to transfer single names when they are not confident about a
particular economic sector or about the debtor’s ability to recover financially. Likewise,
credit rights are sometimes grouped together (according to the type of security attached
to them or the nature of the debtors) to allow purchasers to acquire groups of hotels,
offices or shopping centres by enforcing the relevant mortgages.

Moreover, the financial crisis has left a significant number of debtors (both
individuals and SMEs) who have been unable to repay their debts to the banks, thus
impairing the banks default rates and causing them to significantly increase their
reserves. With the aim of remedying this situation, as from 2011 Spanish financial
institutions have implemented several competitive processes to sell large portfolios of
nonperforming loans (NPLs), whether secured or unsecured, which have attracted large
investment funds and have also brought out an ancillary industry comprised of servicers
specialising in credit claims and foreclosed asset management.
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VII OTHER ISSUES

As all the major developments in the Spanish financial sector over the past year have
been covered at length in the previous sections, no other issues need to be addressed at
this point.

VIII OUTLOOK AND CONCLUSIONS

In the current climate of economic growth, bank lending is set to continue to rebound.
Spanish lenders are now eager to participate in new corporate and acquisition finance
deals. In a low interest rate environment, banks funding costs have substantially
decreased and banks are now able to lend at more competitive rates.

That said, Spanish institutions are facing increasing challenges in 2015 as other
sources of financing become real competitors to traditional bank lending, not only for
large multinational Spanish companies but also for SMEs. Banks will have to combine
their resistance to the new competition with the completion of their own reorganisation
processes, focusing on their traditional business and continuing with the divestment of
their non-core assets. Competitive processes for the sale of single names, NPLs and real
estate owned portfolios are expected to continue during 2015.

The shadow banking phenomenon has been consistently growing since the start of
the credit crunch, and has attracted significant actention at an EU level. Also, stimulating
sources of financing that can be, under some circumstances, a real alternative to bank
funding (such as the bond or the crowdfunding markets) has become a priority for the
Spanish government.

The way that Spanish banks handle the new competition in the corporate funding
arena, and adapt to the new regulatory requirements and their impact on their appetite for
new lending, will determine lending and secured finance volumes for 2015. The Spanish
and EU macroeconomic outlook is positive and, subject to political uncertainties to be
resolved in the coming elections, should contribute to increased activity in the Spanish
lending market.
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