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Spain

Jaime Alonso Gallo and Sara Sanz Castillo!

General context, key principles and hot topics

1 Identify the highest-profile corporate investigation under way in your country,
describing and commenting on its most noteworthy aspects.

Corporate criminal liability was introduced in Spain in December 2010. Since then, there
has been a small number of highly significant cases (chief among them being the Bankia
case, a securities fraud judged in 2019). The highest-profile corporate investigation currently
under way started as a result of the criminal proceedings in the Villarejo case. José Manuel
Villarejo, who has been in custody since late 2017, is a former policeman who allegedly
provided intelligence services that violated privacy laws or used confidential police informa-
tion about private clients, including some highly important corporations.

The case, which is reported widely by Spanish media, has brought the concept and tech-
nique of internal investigations to the attention of prosecutors, regulators and even the public.

2 Outline the legal framework for corporate liability in your country.

An amendment to the Spanish Penal Code that introduced corporate criminal liability in
Spain entered into force on 23 December 2010. This part of the Penal Code was amended
again in 2015 to include the regulation of effective compliance programmes as a corporate
criminal defence.

The corporate criminal liability system in Spain follows neither the vicarious liability
model (respondeat superior) nor the identification doctrine. The Supreme Court has estab-
lished that the principle of culpability requires that corporate criminal liability is based on the
corporation’s own action (Supreme Court Decision (STS) 154/2016). The conduct inherent

to the corporation is not the action of its officers or employees, but instead the existence of

1 Jaime Alonso Gallo is a partner and Sara Sanz Castillo is a senior associate at Urfa Menéndez Abogados, SLP.
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a flawed organisation (owing to the lack of an adequate preventive system and compliance
corporate culture) that made the crime possible. This is the conduct that gives rise to the
corporation’s liability and, as such, has to be proven by prosecutors.

Corporate criminal liability does not exclude individual liability; on the contrary, corpo-
rate liability requires the commission of a crime by the corporation’s directors, legal represent-
atives or employees when acting within the scope of the company’s activity, on its behalf, and
for its direct or indirect benefit. Notwithstanding this, corporations can be held criminally
liable, in certain cases, in the absence of an individual’s criminal conviction.

The offences for which a legal entity can be held criminally liable are limited to a closed list
that includes most criminal offences that are relevant for companies (e.g., corruption, fraud,
tax evasion, illegal financing of political parties, illegal trade activities and money laundering).

Aside from criminal liability, corporations can also be subject to penalties for the infringe-
ment of administrative regulations applicable to their business activity (e.g., tax legisla-
tion, anti-money laundering (AML), countering financing of terrorism (CFT) or the stock
market). In administrative liability cases, having an effective compliance programme is not
an affirmative defence to avoid liability.

3 Which law enforcement authorities regulate corporations? How is jurisdiction
between the authorities allocated? Do the authorities have policies or protocols
relating to the prosecution of corporations?

The authority to investigate and punish criminal offences is allocated to the regional criminal
courts according to the territory where the offence was committed. The National Court has
territorial jurisdiction over all of Spain and is entrusted with the investigation and conviction
of the most serious cases.

Public prosecutors are in charge of prosecuting criminal wrongdoing and lead the crim-
inal investigation in all the cases that have special relevance, with the aid of specialist bodies
within the National Police (e.g., the anti-fraud unit), the Civil Guard (e.g., the Central
Operating Unit) and the Tax Agency (e.g., the Customs Surveillance Service). Public pros-
ecutors can also conduct preliminary investigations. Within the Public Prosecutor’s Office,
specialist divisions are entrusted with the prosecution of specific offences. Chief among them
is the Anticorruption Public Prosecutor’s Office.

The National Public Prosecutor’s Office has issued two circulars on the prosecution of
legal entities — Circular 1/2011 and Circular 1/2016 — following the 2010 and 2015 amend-
ments to the Penal Code. These protocols provide an authorised interpretation of the law and
give instructions to prosecutors as to its application.

The investigation, prosecution and sanction powers in connection with an infringement
that is not criminal but regulatory are conferred to distinct administrative authorities, such
as the Securities Market National Commission (the stock market regulator, CNMYV), the
Bank of Spain, the National Commission for Markets and Competition and the Tax Agency,
depending on the nature of the infringed legislation.

There is no evidence of specific authorities refraining from pursuing cases in relation to
matters subject to investigation that have been conducted by other authorities.
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4 ‘What grounds must the authorities have to initiate an investigation? Is a certain
threshold of suspicion necessary to trigger an investigation?

Criminal complaints can be filed in a criminal court, with the Public Prosecutor’s Office or
the police. In all cases, the threshold to process a complaint and initiate judicial proceedings
is particularly low.

Two peculiarities of the Spanish criminal system increase the prevalence of criminal
proceedings: (1) any natural or legal person can file a criminal complaint (even if not the
victim of the alleged crime) and become a party to the criminal proceedings; and (2) a civil
claim for damages caused by the alleged crime can be filed and adjudicated within the crim-
inal proceedings. Consequently, criminal courts are often used as a channel for litigation
between private parties.

5 How can the lawfulness or scope of a notice or subpoena from an authority be
challenged in your country?

In general, orders and subpoenas issued by a criminal court can be challenged before the
same court and a higher court. The grounds for the challenge can vary depending on the case
(e.g., a judicial order can be challenged for being over-expansive).

Spanish law does not establish mechanisms to appeal requests issued by public prosecu-
tors when they conduct preliminary investigations.

Decisions issued by prosecutors within a European Investigation Order (Directive
2014/41/EU) cannot be challenged (Article 13.4 of Law 23/2014, which transposes
the Directive).

6 Does your country make use of co-operative agreements giving immunity or
leniency to individuals who assist or co-operate with authorities?

Except in a few very limited cases (relating to bribery, tax evasion and social security fraud),
Spanish legislation does not establish mechanisms similar to leniency agreements. The Penal
Code’s only prescription in this respect is a reduced penalty for individuals who confess
to having committed a crime before the initiation of criminal proceedings (Article 21.4).
Notwithstanding this, co-operation between investigated individuals and public prosecutors
is common in practice.

7 What are the top priorities for your country’s law enforcement authorities?

Prosecutions and convictions for corruption have been highly prominent in Spain, and the
focus of prosecutors investigations and public attention.

‘Corruption’ is a broad concept that includes virtually all crimes committed by public
officials (bribery, misuse of public funds, influence peddling, breach of office, etc.).
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8 To what extent do law enforcement authorities in your jurisdiction place
importance on a corporation having an effective compliance programme? What
guidance exists (in the form of official guidance, speeches or case law) on what

makes an effective compliance programme?

Compliance programmes were introduced in the Penal Code in 2015. However, their regula-
tion is limited to Article 31 bis, which establishes the conditions for compliance programmes
to be deemed ‘effective’, thus being suitable for the exoneration of a corporation.

Following the 2015 amendment to the Penal Code, the National Public Prosecutor’s
Office issued Circular 1/2016, according to which prosecutors need to verify that a compli-
ance programme ‘reflects a corporate commitment that prevents criminal behaviours within
the company’. In addition to the requirements set out in Article 31 4is, the Circular consid-
ered self-reporting and internal investigations to be features typical of effective compli-
ance programmes.

The Supreme Court has enhanced the importance of compliance programmes as a
defence mechanism for corporations (e.g., STS 316/2018 of 26 June). However, case law
considers that this defence mechanism should be discussed during the trial stage rather than
the investigation stage of judicial proceedings (e.g., Decision 351/2017 of 15 September, of
the National Court on the Bankia case). To date, there is only limited case law (from lower
courts) acquitting a corporation on the grounds of the existence of an effective compliance

programme within the company.

Cyber-related issues

9 Does your country regulate cybersecurity? Describe the approach of local law
enforcement authorities to cybersecurity-related failings.

The EU General Data Protection Regulation (GDPR) imposes a general obligation on the
data controller and the data processor to implement ‘appropriate’ measures to protect personal
data, as well as the obligation to notify any data breach to the authorities and the concerned
data subject. In addition, the Law on Personal Data Protection (Basic Law 3/2018) (LOPDP)
sets out a sanction for the infringement of the obligation to secure personal data.

The Spanish Authority for Data Protection (AEPD), in collaboration with the National
Institute of Cybersecurity, published Guidelines for the Management and Notification of
Security Breaches in 2018.

10  Does your country regulate cybercrime? What is the approach of law enforcement
authorities in your country to cybercrime?

The Penal Code regulates an array of cybercrimes. Those most likely to occur in the context of
any business activities include offences against privacy affecting cyberdata or perpetrated by
means of information technology (IT) tools (Articles 197 bis and 197 ter), fraud consisting
of making an unauthorised transfer of any asset by means of a computer or IT manipula-
tion (Article 248.2), damaging IT data (Articles 264, 264 bis and 264 rer), and the unlawful
collecting of business information (trade secrets) by using I'T instruments (Article 278).

In all these cases, a corporation can be held liable for the commission of the offence,
provided that the legal requirements are met (see question 2).
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In May 2010, Spain acceded to the Budapest Convention on Cybercrime of the Council
of Europe, setting out a guideline for developing legislation to fight cybercrime.
Both the National Police and the Civil Guard have special units dedicated to cybercrime.

Cross-border issues and foreign authorities

11 Does local criminal law have general extraterritorial effect? To the extent that
extraterritorial effect is limited to specific offences, give details.

Spanish jurisdiction is defined in Article 23 of the Basic Law on the Judiciary (LOPJ). A
territorial criterion applies, although there are exceptions to this general rule. One exception
is the extraterritorial effect established for offences committed overseas by a Spanish national.

The extraterritorial effect of Spanish criminal law is also set out with regard to specific acts
committed abroad, irrespective of the nationality of the perpetrator. Those offences either
relate to the protection of fundamental values of the Spanish nation or intend to combat
particularly egregious actions (e.g., corruption-related offences committed overseas between
private parties or in international business transactions, although, in these cases, additional
requirements apply for the prosecution of the misconduct).

'The Penal Code establishes additional statutory exceptions to the territorial criterion. For
instance, money laundering offences can also be prosecuted by the Spanish authorities even
when the offence preceding the money laundering activity was committed overseas or when
the money laundering activity were totally or partially performed outside Spanish territory.

Corruption falls within the scope of Spain’s jurisdiction regardless of the nationality of the
public authority involved in the underlying acts.

12 Describe the principal challenges that arise in your country in cross-border
investigations, and explain whether and how such challenges depend on the other

countries involved.

The main challenge results from disparities in data protection frameworks, particularly when
dealing with countries outside the European Union.

13 Does double jeopardy, or a similar concept, apply to prevent a corporation from
facing criminal exposure in your country after it resolves charges on the same core
set of facts in another? Is there anything analogous in your jurisdiction to the
‘anti-piling on’ policy as exists in the United States (the Policy on Coordination
of Corporate Resolution Penalties) to prevent multiple authorities seeking to
penalise companies for the same conduct?

The non bis in idem principle is enshrined in the Spanish Constitution, the European
Convention on Human Rights and the rules in the LOPJ (Article 23.2¢). This principle also
protects legal entities. The Supreme Court has declared (in a ruling of 14 January 2000) that
the principle applies both to domestic and international proceedings (although the European
Court of Human Rights (ECtHR) has not applied it to rulings issued by courts in different
countries). Spain has not made any declaration to limit the application of the non bis in idem
principle in the Schengen area.
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Anti-piling-on policies, in turn, are not necessary because Spanish law forbids the imposi-
tion of a regulatory sanction when misconduct previously resulted in a criminal conviction.
To guarantee this, administrative sanction proceedings cannot be conducted while criminal
proceedings are continuing,.

It is not yet clear whether recent EU case law (i.e., rulings in the Menci, Garlsson Real
Estate, Di Puma and Zecca cases) will affect Spanish law in the future, other than that, under
some conditions, there can be a duplication of ‘criminal proceedings/penalties’ and ‘admin-
istrative proceedings/penalties of a criminal nature’ against the same person with respect to
the same acts.

14 Are ‘global’ settlements common in your country? What are the practical
considerations?

Global settlements are not common in Spain.

15  What bearing do the decisions of foreign authorities have on an investigation
of the same matter in your country?

See question 13.

Economic sanctions enforcement

16  Describe your country’s sanctions programme and any recent sanctions imposed
by your jurisdiction.

Spain participates in the mandatory sanctions programmes adopted by the European Union.

Article 42 of the Spanish Anti-Money Laundering Law (Law 10/2010) establishes that
financial sanctions adopted by United Nations Resolutions in relation to the prevention and
combating of terrorism and the financing of terrorism, and to the prevention, combating and
disruption of weapons of mass destruction and the financing thereof, are applicable in Spain
with the consequences established by the Spanish government or in EU Regulations.

Aside from sanctions, export controls apply in relation to specific goods (such as
double-use technologies).

An infringement of the restrictive measures and export controls regime can constitute
a smuggling offence, which could potentially result in criminal liability for a company and
the corresponding natural persons (Basic Law 12/95, Article 2) or an administrative offence.

17 What is your country’s approach to sanctions enforcement? Has there been

an increase in sanctions enforcement activity in recent years, for example?

Spanish authorities have not been very active in this area. To date, the Spanish Council
of Ministers has not adopted any sanctions in addition to those established by the
European Union.
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18 Do the authorities responsible for sanctions compliance and enforcement in
your country co-operate with their counterparts in other countries for the
purposes of enforcement?

Article 48 bis of the Spanish Anti-Money Laundering Law expressly establishes co-operation
with other EU Member States for the enforcement of, among other things, the sanctions
regulations. In the case of non-EU countries, co-operation is carried out pursuant to

international treaties.

19  Has your country enacted any blocking legislation in relation to the sanctions
measures of third countries? Describe how such legislation operates.

Law 27/1998 of 13 July implemented the EU Blocking Regulation (Council Regulation
(EC) No. 2271/96 of 22 November 1996) in Spain and established economic fines

for infringements.

20  To the extent that your country has enacted any sanctions blocking legislation,
how is compliance enforced by local authorities in practice?

Pursuant to Law 27/1998 of 13 July, the concerned Spanish company must notify the
European Commission (within 30 days) of any situation in which its economic or financial
interests could be affected by the EU Blocking Regulation and refrain from executing any
action against the content of these European provisions.

Before an internal investigation

21 How do allegations of misconduct most often come to light in companies
in your country?

In our experience, allegations of misconduct most often come to light through media reports,
internal audit, private litigation and regulatory inspections.

As whistleblower protection channels have only been implemented by Spanish corpora-
tions to any great extent in the past 10 years, and increasingly since the 2015 amendment of
the Penal Code, it is still too soon to test their effectiveness, as well as the effects that Directive
(EU) 2019/1937 on the protection of persons who report breaches of EU law might have.

Tax authorities and other administrative bodies are legally obliged to report to the public
prosecutor any potential misconduct identified during their inspection procedures.

Information gathering
22 Does your country have a data protection regime?

The data protection regime consists of Article 18.4 of the Spanish Constitution, the Lisbon
Treaty, the GDPR and the LOPDD, approved on 5 December to comply with the new EU
data protection standards. Corporations are excluded from this protection regime.

Law 34/2002 of 11 July and Law 9/2014 of 9 May regulate data protection in relation to

IT services and e-commerce, and telecommunications, respectively.
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23 To the extent not dealt with above at question 9, how is the data protection
regime enforced?

The main authority responsible for the enforcement of the data protection regime is the
AEPD, which can impose fines of up to €20 million o, in the case of corporations, up to
4 per cent of its global annual turnover.

Decisions adopted by the AEPD can be challenged in administrative courts.

24 Are there any data protection issues that cause particular concern in internal
investigations in your country?

Although the Spanish regime on data protection does not include any specific provision on
internal investigations, this regime must be borne in mind when conducting an investigation
of a company.

The processing of data is only legitimate if based on one of the grounds established in
Article 6 of the GDPR. In the case of an internal investigation, a corporation can claim the
application of Article 6.1.c, which deems the processing of data to be lawful when carried
out to comply with a legal obligation to which the controller is subject. This exception would
not permit the processing of data based on non-EU regulations, as that is expressly excluded
by the AEPD.

The exchange of information with non-EU countries is permitted only to the extent
that the non-EU country has in place an equivalent data protection regime. If it does not,
the exchange can be carried out only in the exceptional cases established in Article 49 of
the GDPR. As Article 49.1.e permits the transfer of personal data when necessary for the
establishment, exercise or defence of legal claims, this provision could be claimed to permit
the transfer of data to a non-EU country. However, the validity of this argument must be
assessed in each case.

25 Does your country regulate or otherwise restrict the interception of employees’
communications? What are its features and how is the regime enforced?

Spain restricts the interception of employees’ communications, both through the interpreta-
tion and application of workers rights by courts and through recently approved statutory
provisions in data protection law.

As to case law, labour courts have adopted a set of standards that are similar to those
established by the ECtHR in the Barbulescu Il ruling (ECtHR, Grand Chamber, Barbulescu
v. Romania, 5 September 2017) and are also followed by the AEPD and by criminal courts
(e.g., STS 489/2018). According to these standards, (1) the employer must have informed
employees of the possibility of their correspondence being monitored (normally through a
written policy), with the result of limiting the expectation of privacy in the use of corporate
email, and (2) accessing an employee’s email must be grounded on a legitimate aim and
comply with the proportionality test.

As to statutory restrictions, the LOPDP includes a number of ‘digital rights’, among them
the ‘right to privacy in the use of digital devices in the workplace’ (Article 87). Pursuant to
this Article, employers are permitted to access the contents of the digital devices provided by
the company to employees only if that access is for the sole purpose of controlling the obser-
vance of labour or statutory duties or guaranteeing the devices’ integrity. Employers must
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establish criteria for the use of digital devices (and inform employees about them), which
must guarantee the minimum standards of privacy protection according to social customs
and constitutional rights.

Provided that the standards described above are met, the consent of employees is not neces-
sary to conduct the monitoring, although consent could act as an additional guarantee for
the employer to prove the lawfulness of reviewing emails. Notwithstanding this, the validity
of consent has been limited in some fields (in particular, in the context of data protection).

Dawn raids and search warrants

26 Are search warrants or dawn raids on companies a feature of law enforcement in
your country? Describe any legal limitations on authorities executing search warrants
or dawn raids, and what redress a company has if those limits are exceeded.

Search warrants are common in corruption cases. In other white-collar cases, the use of judi-
cial production orders is more common.

The Criminal Procedure Law (LECr) and its interpretation by the Supreme Court estab-
lishes legal limits on raids and, since 2015, a specific regulatory framework applies to searches
and seizures of computers, devices for telephonic or electronic communication, devices for
mass storage of information and electronic data repositories (Articles 588 bis to 588 septies).

The investigating judge’s ruling can be challenged before the same court and a higher
court. Evidence obtained in breach of the legal limits can be suppressed from the trial.

27  How can privileged material be lawfully protected from seizure during a dawn raid

or in response to a search warrant in your country?

In practice, the exclusion of privileged material does not usually occur during a dawn raid,
but rather at a second stage, when the contents of the seized devices are transferred to the
judicial records. Nevertheless, it is advisable to warn the court clerk and the police during a
search of the existence of privileged material and to include that warning in the minutes of the
search written by the court clerk and signed by the representative of the searched corporation.

Material that is unnecessary for the investigation and affects the privacy of the defendant or
third parties is normally suppressed (LOPJ, Article 236 quinquies and LECr, Article 586 zer i).
This mechanism can also be used to suppress privileged material. Furthermore, Article 118.4 of
the LECr expressly establishes the confidentiality of communications between a defendant
and his or her lawyer and their suppression from the judicial file, except in the event of indicia
of the lawyer’s co-operation in the commission of the criminal action.

28  Under what circumstances may an individual’s testimony be compelled in your
country? What consequences flow from such compelled testimony? Are there any
privileges that would prevent an individual or company from providing testimony?

The Spanish Constitution guarantees the right against self-incrimination (Article 24.2). This
right also protects legal entities (LECr, Articles 409 bis and 786 bis).

Defendants in criminal proceedings have the right to testify in court, both during the
investigation stage and at the trial. When exercising this right, defendants have no obligation
to tell the truth and cannot be convicted of perjury.
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Witnesses are obliged to appear in court, give testimony and tell the truth (LECr,
Article 410), with a few exceptions (LECr, Article 416). A witness’s failure to appear before a
court can lead to the imposition of a fine and, under certain circumstances, a conviction for

obstructing justice or severe disobedience.

Whistleblowing and employee rights

29  Describe the whistleblowing framework in your country. What financial
incentive schemes exist for whistleblowers? What legal protections are in place
for whistleblowers?

The regulation of compliance programmes in the Penal Code has been interpreted in a
manner that has made whistleblower protection channels compulsory in order for a company
to be entitled to benefit from this defence (e.g., the National Public Prosecutor’s Office’s
Circular 1/2016).

No financial incentives are established for individuals who report misconduct. Taking
into account the Supreme Court’s doctrine on evidence, this practice would severely limit
whistleblowers’ credibility as witnesses.

Labour law protects whistleblowers from both unfair dismissal and unfair treatment by
the company resulting from an internal complaint.

Regarding anonymous reporting, this is allowed under the LOPDP and the Anti-Money
Laundering Law. The Criminal Section of the Supreme Court has recently accepted anony-
mous corporate reporting as a valid means to trigger an internal investigation and follow-up
criminal proceedings (Ruling 35/2020 of 6 February).

Directive (EU) 2019/1937 has not been transposed into Spanish legislation yet.

30  What rights does local employment law confer on employees whose conduct
is within the scope of an investigation? Is there any distinction between officers
and directors of the company for these purposes?

Spanish labour law vigorously protects workers from unfair treatment or dismissal. This protec-
tion also extends to the context of an investigation. Furthermore, there is a general consensus
that investigated individuals should enjoy the right to defence in internal investigations.

31 Do employees’ rights under local employment law differ if a person is deemed
to have engaged in misconduct? Are there disciplinary or other steps that a
company must take when an employee is implicated or suspected of misconduct,

such as suspension or in relation to compensation?

Article 31 bis of the Penal Code establishes that one requirement for an effective compliance
programme is a disciplinary system that adequately punishes failures to comply with the
programme’s measures.

As to labour law, an employer is entitled to sanction (including through dismissal)
employees who have been involved in misconduct within the scope of their professional
activities. The sanction would be grounded on the infringement of the principle of good faith
that governs labour relations.
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In the event that an employee is suspected of having been involved in wrongdoing, the
employer would generally be entitled to arrange the suspension of the employee’s activities
within the company (although the specific circumstances should be taken into consideration).

32  Can an employee be dismissed for refusing to participate in an internal
investigation?

Labour law allows employers to give instructions to employees, including instructions for an
employee to provide information about his or her actions within the company.

A lack of co-operation could lead to the imposition of disciplinary measures against an
employee, although multiple factors would have to be analysed, the most important being
the employee’s obligation to co-operate in internal investigations — or similar procedures — in
the employment contract or the company’s internal regulations. Other factors to take into
consideration include the severity of the disobedience and the employee’s position in the
company. Labour courts tend to be highly protective of employees in conflicts with employers.

Commencing an internal investigation

33 Is it common practice in your country to prepare a document setting out terms
of reference or investigatory scope before commencing an internal investigation?

What issues would it cover?

Terms of references have become more common in Spain recently, although there is still no
standard practice in this regard.

34  Ifan issue comes to light prior to the authorities in your country becoming aware
or engaged, what internal steps should a company take? Are there internal steps
that a company is legally or ethically required to take?

Article 31 bis of the Penal Code requires that the supervision of the programme be entrusted to
a body within the legal entity with autonomy and independence and that the body should be
informed of any issue that comes to light. Large Spanish companies normally have a protocol
detailing what should be done if wrongdoing or any breach of internal rules is detected.
Reporting and self-reporting to the authorities are addressed in questions 51, 52 and 53.

35  What internal steps should a company in your country take if it receives
a notice or subpoena from a law enforcement authority seeking the production

or preservation of documents or data?

If an order suggests that a corporation may be under investigation or that any of its employees,
officers or directors may have engaged in illegal acts, the best practices in compliance suggest
that the corporation should attempt to investigate the facts. Further, recent practice shows
that the authorities would expect the company to conduct an internal investigation.
Nevertheless, legal persons are protected by the right against self-incrimination. This
constitutional guarantee is normally interpreted as implying that corporations cannot be
obliged to produce documents that may incriminate them (but obviously may be subject to

search warrants).
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Article 588 octies of the LECr establishes that the Public Prosecutor’s Office or the police
can issue an order for the preservation of data or information stored in computer systems for
up to 90 days to allow a judicial order to be issued in that time.

36 At what point must a company in your country publicly disclose the existence
of an internal investigation or contact from a law enforcement authority?

Corporations are obliged to publish specific non-financial information, including the main
risks associated with anti-bribery matters (Commercial Code, Article 49.6). An internal
investigation or contact from a law enforcement authority about corruption may trigger this
disclosure obligation.

Listed companies are obliged to publish an annual corporate governance report
(Corporations Law, Articles 538 and 540). The corporate governance report must include
information about the main risks that can affect the achievement of business objectives and
the risks that have materialised during the year (Circular 5/2013 of the CNMV).

This information must also be included in any prospectus of securities issues.

Finally, if information about an internal investigation, were it to be made public, would
be likely to have a significant effect on the prices of the financial instruments issued by
the company in question (or on the price of related derivative financial instruments), the
company will be subject to the rules on the disclosure of inside information established in
Regulation (EU) 596/2014 on market abuse (Article 17), as well as disclosure obligations
under the Securities Markets Law (Articles 225 to 229).

The CNMYV has recently issued a public notice reminding listed companies of their obli-
gation to comply with these obligations when they may be involved in allegedly irregular
practices, remarking that information regarding these risks disclosed by issuers should be
sufficiently detailed to allow the market and investors to comprehend the significance and
relevance of the facts and risks.

37 How are internal investigations viewed by local enforcement bodies
in your country?

Internal investigations are increasingly encouraged by the National Public Prosecutor’s Office
(according to Circular 1/2016, providing evidence to law enforcement authorities obtained
during an internal investigation will be regarded by prosecutors as proof of the corporation’s
ethical commitment and, as such, may lead to exoneration of criminal responsibility) and
by the CNMYV (in its proposal of 14 January 2020 of an amendment to the Code of good
practices for corporations).

Attorney—client privilege

38  Can the attorney—client privilege be claimed over any aspects of internal
investigations in your country? What steps should a company take in your country
to protect the privilege or confidentiality of an internal investigation?

According to the LOPJ (Article 542.3) and the Lawyers’ General Statute (Article 32.1), privi-
lege protects all facts or information known by lawyers as a result of their professional activity.
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This definition of privilege is particularly broad. The Lawyers’ Deontological Code
includes within the scope of privilege (1) any confidential information or proposal received
by a lawyer from his or her client, from a counterparty and from other colleagues, (2) any
documents sent or received by a lawyer as a result of any of the forms of his or her professional
activities, and (3) any communications exchanged between lawyers, including negotiations,
whether oral or written.

The Deontological Code is not positive law but rather a professional code of conduct
that binds lawyers to a set of ethical standards that courts may or may not apply in their
interpretation of the law.

There has been a tendency in case law to try to limit the scope of privilege protection
to that accepted in AML/CFT regulations. As from the Second AML Directive (Directive
2001/97/EC), the European Union has established that lawyers are obliged to report suspi-
cions of money laundering unless they are ascertaining the legal position of a client or
representing a client in legal proceedings (or in relation to legal proceedings, including legal
advice on the initiation or avoidance of legal proceedings, see Article 22 of the Anti-Money
Laundering Law).

There is no specific regulation on how privilege operates in the context of internal investi-
gations, although there are no legal grounds to conclude that these same contents should not
be protected by privilege. Indeed, an internal investigation is a technique to ascertain the legal
position of the client and to defend the client in legal proceedings (criminal or regulatory),
whether actual or potential.

It is customary to attempt to protect confidentiality through external counsel, but it is not

clear to what extent external lawyers’ intervention guarantees privilege.

39  Set out the key principles or elements of the attorney—client privilege in your
country as it relates to corporations. Who is the holder of the privilege? Are there
any differences when the client is an individual?

Privilege (or professional secrecy) is conceived as both a right and a professional duty of
lawyers, legally protected to guarantee the client’s right of defence.

The lawyer is entitled to claim privilege to avoid disclosing documents or communica-
tions relating to his or her professional activities and to refuse to act as a witness in a judicial
case when that testimony refers to the lawyer’s activities as legal counsel.

None of the legal provisions on privilege makes any distinction between clients who are
legal or natural persons.

40  Does the attorney—client privilege apply equally to in-house and external counsel
in your country?

According to resolutions issued by the European Court of Justice, in-house lawyers are not
holders of legal privilege (Ruling in Case C-550/07 P, Akcros Chemicals Ltd v. the European
Commission). However, up to now this restrictive interpretation of attorney—client privi-
lege has only been established in competition law cases, and it is unclear whether it will be
extended to other areas. There is no specific and clear Spanish case law in this regard.
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41 Does the attorney—client privilege apply equally to advice sought from foreign
lawyers in relation to (internal or external) investigations in your country?

Regulations do not distinguish between Spanish and foreign lawyers. In practice, it is under-
stood that attorney—client privilege also applies to communications with foreign lawyers.

42 To what extent is waiver of the attorney—client privilege regarded as a co-operative
step in your country? Are there any contexts where privilege waiver is mandatory
or required?

The concept of waiver of the attorney—client privilege has not been developed in Spain. In
fact, the client’s sole consent to the disclosure of information or documents does not release

the lawyer from the obligation of professional secrecy (Deontological Code, Article 5.8).
43 Does the concept of limited waiver of privilege exist as a concept in your
jurisdiction? What is its scope?

This concept has not yet been recognised in Spain.

44 If privilege has been waived on a limited basis in another country, can privilege
be maintained in your own country?

This concept has not yet been recognised in Spain.

45 Do common interest privileges exist as concepts in your country? What are the
requirements and scope?

This concept itself is not recognised in Spain. However, attorneys advising multiple parties
are entitled to share communications and documents, which are in turn subject to privilege

(see question 38). Common interest agreements are used in internal investigations.

46 Can privilege be claimed over the assistance given by third parties to lawyers?

Recent judicial cases show that it is not clear yet to what extent external lawyers’ intervention
guarantees confidentiality. Best practices suggest involving an external lawyer in the engage-
ment of any third party (e.g., forensic firm) and in any communication and production of

documents process.

Witness interviews

47 Does your country permit the interviewing of witnesses as part of an internal

investigation?

No statutory provision refers to this possibility. In practice, it is common to interview
witnesses as part of an internal investigation.

The evidentiary value of interviews in criminal proceedings may be limited, especially if
the interviewee is not assisted by a lawyer.
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48 Can a company claim the attorney—client privilege over internal witness interviews
or attorney reports?

Considering the general rules (see question 38), since the interviewee is not the client, it is
doubtful that interviews are protected by privilege.

49  When conducting a witness interview of an employee in your country, what
legal or ethical requirements or guidance must be adhered to? Are there different
requirements when interviewing third parties?

Interviews in an internal investigation can be conducted in different ways depending on their
purpose. There is no specific regulation or general standard concerning the requirements to
be met when conducting interviews.

In practice, it is common to issue warnings similar to those established in other jurisdic-
tions (e.g., to inform the interviewee that he or she has the right to be assisted by a lawyer).

Further, Upjohn warnings are usually issued at the beginning of interviews as an ethical
(and preventive) measure to avoid potential confusion about the interviewer’s role and
legal duties.

The requirements do not differ when interviewing third parties.

50  How is an internal interview typically conducted in your country? Are documents
put to the witness? May or must employees in your country have their own legal
representation at the interview?

If any documents are produced, this is usually done during an interview as a means to seek
an employee’s assistance in an investigation.

The attendance of a lawyer assisting the employee is not a compulsory requirement in
Spain, although it may in some circumstances be a good option (e.g., to strengthen the
evidentiary value of the interview in subsequent criminal proceedings).

Reporting to the authorities

51 Are there circumstances under which reporting misconduct to law enforcement
authorities is mandatory in your country?

Articles 259 and 262 of the LECr impose a general obligation on any individual who
witnesses an offence (or knows of the existence of an offence through his or her professional
activity) to report misconduct. However, the consequences set out for the infringement of
this obligation are purely symbolic (a maximum fine of less than €2) and the obligation is
never enforced in practice. Only civil servants have an actual obligation to report misconduct
of which they become aware in the course of their professional activities. Otherwise, they
may be held criminally liable and face a penalty of professional debarment.

However, reporting misconduct is mandatory pursuant to AML/CFT (Anti-Money
Laundering Law, Article 63) and market abuse regulations (Regulation (EU) No. 596/2014,
Article 16.2).

An obligation to self-report does not exist for either legal or natural persons (see
question 28).
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52  In what circumstances might you advise a company to self-report to law
enforcement even if it has no legal obligation to do so? In what circumstances
would that advice to self-report extend to countries beyond your country?

The Penal Code considers self-reporting a mitigating circumstance for both legal and natural
persons. In addition, according to the National Public Prosecutor’s Office Circular 1/2016,
prosecutors are instructed to request exoneration of criminal responsibility for the corpora-
tion that self-reports a criminal offence.

However, as explained in question 4, public prosecutors are not the only accusing
parties, a feature that adds an additional element of complexity to settlements, compared to
other jurisdictions.

Regulators increasingly expect corporations to act transparently and co-operatively when
allegations of criminal conduct are known.

Taking into consideration all these factors, self-reporting and co-operation are highly
recommended in serious criminal cases. If the alleged criminal conduct has multi-jurisdictional
implications, this advice may extend to other countries, although this possibility depends on
the characteristics of the legal system and law enforcement in those countries.

53  What are the practical steps you need to take to self-report to law enforcement
in your country?

The general way to self-report is to conduct the necessary meetings to explain the facts
to prosecutors and to file the complaint with them, initiating the necessary co-operation
and negotiation.

Responding to the authorities

54  In practice, how does a company in your country respond to a notice or subpoena
from a law enforcement authority? Is it possible to enter into dialogue with the
authorities to address their concerns before or even after charges are brought? How?

It is generally advisable that companies seck external legal counsel to respond to a notice or
subpoena, even when the corporation is not yet formally an investigated party.

It is possible to approach the prosecutor or the investigating judge to discuss the deadline
for the request or understand its scope.

55  Are ongoing authority investigations subject to challenge before the courts?

Authority investigations in Spain take place within the context of criminal proceedings
conducted by a criminal court. The decisions adopted by the court as part of the investiga-
tion can generally be challenged before that court and a higher court.

56  In the event that authorities in your country and one or more other countries issue
separate notices or subpoenas regarding the same facts or allegations, how should
the company approach this?

The best way to answer separate requests can only be assessed in each case. Nevertheless,
assuming that co-operation between different countries’ authorities is highly probable,
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the best approach probably consists of three elements: (1) informing each authority of the
requests made by the other country’s authority; (2) attempting to limit the scope of each
request to what is relevant and legally admissible in each country; and (3) ensuring consist-
ency in the answers to the different requests.

57  Ifanotice or subpoena from the authorities in your country seeks production
of material relating to a particular matter that crosses borders, must the company
search for, and produce material, in other countries to satisfy the request? What
are the difficulties in that regard?

If the authorities’ capacity to investigate and prosecute an extraterritorial matter is well estab-
lished in Spanish law (as in cases of foreign corruption), the company must comply with the
request, searching documents and data and producing them in the proceedings (with a caveat
regarding the right against self-incrimination addressed in question 35). Complications will
arise if there are any legal restrictions in the country of origin of the evidence.

58  Does law enforcement in your country routinely share information or investigative
materials with law enforcement in other countries? What framework is in place
in your country for co-operation with foreign authorities?

Co-operation between Spanish and foreign authorities is increasingly common and enhanced
by different mechanisms: the mutual recognition system within the EU criminal justice
system; mutual legal assistance treaties; exchange of information in application of the
Organisation for Economic Co-operation and Development’s Common Reporting Standard;
exchange of information in the application of double taxation treaties; and co-operation
agreements between regulators of multiple countries.

Spanish statutes on specific activities expressly regulate international co-operation
(e.g., Article 61 of Law 10/2014 for banking supervision authorities, Articles 244 to 247 of
the Securities Market Law for co-operation between securities regulators and Article 48 bis of
the Anti-Money Laundering Law for co-operation between AML/CFT authorities).

59 Do law enforcement authorities in your country have any confidentiality
obligations in relation to information received during an investigation or onward

disclosure and use of that information by third parties?

Regulators (such as the CNMYV, Bank of Spain and Commission for the Prevention of Money
Laundering and Monetary Offences) normally have confidentiality obligations, as established
in their own statute. These confidentiality obligations cannot restrict the authority of criminal
law enforcement authorities (normally, investigating judges) to request whatever information
or documentation they consider necessary.

As to criminal investigations, the investigation stage is confidential (LECr, Article 301)
and only the parties to the proceedings have access to judicial records. However, leaks to the
media are extremely common in Spain.
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60  How would you advise a company that has received a request from a law
enforcement authority in your country seeking documents from another country,
where production would violate the laws of that other country?

As a general rule, a company must refrain from producing for Spanish authorities any docu-
ments from other countries when production would violate local law. Instead, the conflict
should be explained to the authorities and alternative ways to gather the information must be
considered. Spanish authorities will normally understand this limitation, as territorial over-

reach is unusual in practice.

61 Does your country have secrecy or blocking statutes? What related issues arise
from compliance with a notice or subpoena?

There are no blocking statutes in Spanish law, except in connection with EU trade sanctions
(see question 12).

There are secrecy obligations for some types of information, such as for banking records
(Law 10/2014, Article 83) and personal data (LOPDP, Article 5), that may restrict voluntary
production. This hurdle is normally avoided by submitting a request to the authorities, within
the framework of co-operation, for a production order issued by an investigating judge.

62 What are the risks in voluntary production versus compelled production of
material to authorities in your country? Is this material discoverable by third
parties? Is there any confidentiality attached to productions to law enforcement
in your country?

With the exception regarding secrecy obligations (see question 61), the risks of voluntary
production and compelled production of material are similar. In both cases, the material
produced may be discoverable by third parties (normally through a judicial production
order). Confidentiality protection, if any exists, does not differ if production is voluntary
or compelled.

Prosecution and penalties

63  What types of penalties may companies or their directors, officers or employees
face for misconduct in your country?

Corporations can be subject to a wide range of penalties, including fines, dissolution of the
legal entity, suspension of the business activity, closing of premises, debarment from the
corresponding business activity, exclusion from public subsidies and public contracts, and
judicial monitoring of the company to safeguard employees’ or creditors’ rights (Penal Code,
Article 33.7). Only fines are compulsory in the event of conviction; other penalties are not,
and have not been imposed by courts to date. Disgorgement of profits is increasingly signifi-
cant, but is not considered a penalty.

Regarding directors, officers and employees, a criminal conviction can result in imprison-
ment or a fine (or both).

In addition to criminal penalties, the civil liability of the individual and corporation can
be ruled on within the criminal proceedings.
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In addition to the penalties established in the Penal Code, the Public Contracts Law
(Law 9/2017) establishes a prohibition against entering into public contracts for individuals
and corporations who have been convicted for, among other offences, bribery, tax evasion,
money laundering, offences against the environment and offences against labour rights, for a
maximum of five years (Articles 71 and 72). This prohibition results from the transposition
of the EU Public Procurement Directive (Directive 2014/24/EU). However, the transposi-
tion of the Directive into Spanish law has been rather restrictive given that, contrary to the
Directive, it has excluded compliance programmes as a way to avoid the application of a
prohibition when it derives from a criminal conviction.

64  Where there is a risk of a corporate’s suspension, debarment or other restrictions
on continuing business in your country, what options or restrictions apply to
a corporate wanting to settle in another country?

A settlement in another country, if it leads to a conviction, may have adverse effects on

proceedings in Spain and could trigger exclusion from public procurement.

65  What do the authorities in your country take into account when fixing penalties?

Courts will take into account the severity of the facts and the potential existence of the aggra-
vating and mitigating circumstances laid out in the Penal Code. In the case of corporations,
mitigating circumstances include self-reporting of the offence to the authorities, co-operation
with the authorities’ investigation, implementation of remediation measures and adoption
of compliance measures to detect potential future offences (Penal Code, Article 31 guater).

The Penal Code does not establish general aggravating circumstances applicable to any
corporate offence. However, for some offences, the specific circumstances of the case can
lead to a more severe penalty (e.g., when the damage resulting from the offence exceeds a
specific threshold).

Further statutory criteria to determine the appropriate penalty within the range estab-
lished by application of the aggravating and mitigating factors apply with regard to corpora-
tions. To that end, among other criteria, courts must take into account the need to impose
the penalty to deter future offences within the corporation, the possible consequences that
the penalty imposed on the legal entity might have on its employees and the position within
the company of the individual or body that failed to comply with the control duties to
prevent the wrongdoing (Penal Code, Article 66 bis).

Resolution and settlements short of trial

66 Are non-prosecution agreements or deferred prosecution agreements available
in your jurisdiction for corporations?

Spanish regulations do not establish any legal instruments similar to deferred prosecution
agreements (DPAs) or non-prosecution agreements (NPAs).

480

© Law Business Research 2021



Spain

67  Does your jurisdiction provide for reporting restrictions or anonymity for
corporates that have entered into non-prosecution agreements or deferred
prosecution agreements until the conclusion of criminal proceedings in relation

to connected individuals to ensure fairness in those proceedings?

As there are no DPAs or NPAs, there is no regulation on reporting restrictions or anonymity.
Any settlement that a company may reach within the context of criminal proceedings will
involve an admission of guilt and thus be reflected in a court’s ruling, which will form part of
the public record. The names of individuals are redacted from courts’ decisions and rulings,
because of data protection, but not the names of corporations. If there is a public interest in
the case, the ruling will normally be available on the internet without any redaction.

68  Prior to any settlement with a law enforcement authority in your country, what

considerations should companies be aware of?

No settlement is possible without an admission of guilt. However, even under these circum-
stances, a corporation may potentially be interested in reaching a settlement to benefit from a
reduced penalty and to be able to negotiate the specific type of penalty to be imposed.

If an offence has resulted in damage to third parties (either authorities, such as the tax
authority, or private parties), it is advisable that those parties be involved in the negotia-
tion process. If they are not, the affected third parties could bring (or continue to pursue)
criminal actions against the corporation irrespective of the settlement reached with the

public prosecutor.

69  To what extent do law enforcement authorities in your country use external
corporate compliance monitors as an enforcement tool?

Monitorships are one potential penalty for corporations convicted of a criminal offence
(Penal Code, Article 33.7.g), although with a very limited scope (to safeguard employees
and creditors’ rights after an offence has been committed). To date, no monitorship has ever
been imposed on a corporation.

70  Are parallel private actions allowed? May private plaintiffs gain access to the
authorities’ files?

See question 4.

Publicity and reputational issues

71 Outline the law in your country surrounding publicity of criminal cases at the

investigatory stage and once a case is before a court.

During a judicial investigation, only the parties to the proceedings are entitled to access the
judicial file (see question 59). However, leaks to the media are endemic.
Trials are public and, in high-profile cases, are broadcast live on the internet.
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72 What steps do you take to manage corporate communications in your country?
Is it common for companies to use a public relations firm to manage a corporate
crisis in your country?

Large corporations tend to have an internal department in charge of the company’s commu-
nication strategy. In situations of corporate crises, corporations may also seek external special-
ised support from public relations firms.

73 How is publicity managed when there are ongoing related proceedings?

Any communication should be reviewed by the public relations team and by the legal team to
avoid the communication affecting the proceedings or clashing with the company’s defence
strategy in a judicial case.

Duty to the market

74 Is disclosure to the market in circumstances where a settlement has been agreed
but not yet made public mandatory?

See question 30.

Anticipated developments

75 Do you expect to see any key regulatory or legislative changes emerge in the next

year or so designed to address corporate misconduct?

Regulatory and legislative changes are not expected in the coming year. However, the
outcome of internal investigations has started to be used by companies for their defence in
criminal proceedings. Therefore, in the coming years, we will get to see public prosecutors’
and courts’ reactions to internal investigations (e.g., whether, and under what circumstances,

they acknowledge their content as valid evidence).
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