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Introduction

Spanish law prohibits cartels as part  of  the general  prohibition of  anticompetitive 
agreements. Administrative investigations of cartels are common and, in fact, the National 
Markets and Competition Commission (CNMC) has declared the 'fight against cartels to 
be its number one priority in competition enforcement'. Since the adoption of the current 
Competition Act in 2007, as of 2017, more than 60 cartels had been discovered and 
sanctioned in Spain with fines totalling over €1 billion.[2] The CNMC continues to pursue 
cartel investigations: in 2023, the CNMC issued three decisions sanctioning cartels,[3] with 
two other decisions in 2022 and as many as six cartel infringement decisions issued in 
2021.[4]

Spain's leniency programme, which provides exemptions and reductions in the fines for 
companies that self-report cartels, was introduced in February 2008. Leniency is only 
available to practices falling within the scope of the definition of a cartel. The leniency 
programme has been applied in 53 cases since its adoption in Spain in 2008.[5]

Spanish law allows cartels victims to seek damages in civil court from cartelists, although 
opportunities for collective redress remain limited. While, traditionally, public enforcement 
of cartels made up the bulk of practitioners' work in Spain, certain changes in the law (like 
the implementation of the Damages Directive) and the development of a claimants' bar 
have brought an explosion of private litigation seeking redress for the damages caused by 
cartels.

Spanish law prohibits cartels as part  of  the general  prohibition of  anticompetitive 
agreements. Administrative investigations of cartels are common and, in fact, the National 
Markets and Competition Commission (CNMC) has declared the 'fight against cartels to 
be its number one priority in competition enforcement'. Since the adoption of the current 
Competition Act in 2007, as of 2017, more than 60 cartels had been discovered and 
sanctioned in Spain with fines totalling over €1 billion.[2] The CNMC continues to pursue 
cartel investigations: in 2023, the CNMC issued three decisions sanctioning cartels,[3] with 
two other decisions in 2022 and as many as six cartel infringement decisions issued in 
2021.[4]

Spain's leniency programme, which provides exemptions and reductions in the fines for 
companies that self-report cartels, was introduced in February 2008. Leniency is only 
available to practices falling within the scope of the definition of a cartel. The leniency 
programme has been applied in 53 cases since its adoption in Spain in 2008.[5]

Spanish law allows cartels victims to seek damages in civil court from cartelists, although 
opportunities for collective redress remain limited. While, traditionally, public enforcement 
of cartels made up the bulk of practitioners' work in Spain, certain changes in the law (like 
the implementation of the Damages Directive) and the development of a claimants' bar 
have brought an explosion of private litigation seeking redress for the damages caused by 
cartels.

Year in review
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The Spanish government introduced certain changes to the Competition Act in 2023, 
including an extension of the legal limit for the CNMC to reach a decision in cartel 
proceedings (from 18 months to 24 months). However, other changes that were expected 
(such as the introduction of a settlement system, based on the EU model, or the increase of 
fines for executives from €60,000 to €400,000) were not included in this legal modification.

The CNMC increased the number of inspections compared to the past year and issued 
three cartel decisions in 2023.[6] In 2023, the CNMC carried out eight inspections (not 
all related to cartel conduct).[7] Additionally, in response to increased levels of cartel civil 
litigation (that impact the cost-benefit analysis of prospective leniency applicants), the 
CNMC continues to intensify its efforts in ex officio cartel detection (e.g., by analysing 
bid-rigging conduct through an intelligence unit dedicated to identifying indicia of such 
conduct based on the analysis of data regarding offers submitted in public tenders or by 
training officials working in public procurement).

Private litigation continues to increase year after year, with new claims going beyond the 
Trucks case (that has attracted, by far, the largest number of claims). In the Trucks case, 
the Supreme Court finally handed down, in June 2023, 15 judgments in response to the 
initial rounds appeals, with the following main conclusions:

1. actions arising from the EC Decision were not time-barred under the statute of 
limitations;

2. the specific and significant characteristics of this cartel allowed the provincial courts 
to presume the existence of damage; and

3. the judicial estimate of the damage of 5 per cent made by the first instance courts 
was reasonable.
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2. the specific and significant characteristics of this cartel allowed the provincial courts 
to presume the existence of damage; and

3. the judicial estimate of the damage of 5 per cent made by the first instance courts 
was reasonable.

Enforcement policies and guidance

The legislation regulating cartel conduct in Spain is the Competition Act.[8] The Defence of 
Competition Regulation[9] implements specific sections of the Competition Act, including, 
among other things, procedural questions related to the leniency programme. Furthermore, 
Spanish competition authorities are entitled to apply Article 101 of the Treaty on the 
Functioning of the European Union (TFEU) in cases in which restrictive practices potentially 
affect trade between EU Member States.[10]

Competition rules in Spain are enforced by the CNMC.[11] Certain regions also have 
authority to enforce the Competition Act in their respective jurisdictions.[12]

Article 1 of the Competition Act establishes a general prohibition against any kind of 
agreement, decision or concerted practice that has as its object, or that may result 
in, anticompetitive effects in the market. The Competition Act refers explicitly to price 
fixing, allocation of clients and market sharing as examples of restrictive practices. Such 
agreements, decisions or concerted practices may nonetheless benefit from an exemption 
if they improve the production or distribution of goods or promote technical or economic 
progress, subject to specific requirements.[13] Furthermore, the prohibitions under Article 
1 of the Competition Act do not apply to agreements resulting from the application of a 
law.[14]

Agreements falling within the scope of Article 1 of the Competition Act that do not benefit 
from an exemption are illegal and void.

Furthermore, the Competition Act incorporates into Spanish law the EU definition of a cartel 
as:

[A]n agreement or concerted practice between two or more competitors 
aimed  at  coordinating  their  competitive  behaviour  on  the  market  or 
influencing the relevant parameters of competition through practices such 
as, but not limited to, the fixing or coordination of purchase or selling 
prices or other trading conditions, including in relation to intellectual property 
rights, the allocation of production or sales quotas, the sharing of markets 
and customers, including bid rigging, restrictions of imports or exports or 
anticompetitive actions against other competitors.[15] 

The Spanish competition authority has stated that the mere exchange of sensitive 
commercial information between competitors can constitute a cartel, and this view has 
been confirmed by the Supreme Court.[16]

On a different note, on 26 May 2017, the Spanish government enacted Royal Decree-Law 
9/2017 (RDL 9/2017) implementing the EU Damages Directive. RDL 9/2017 introduced 
important amendments aimed at incentivising claimants to bring damages actions for 
antitrust infringements in Spain. On 27 April 2021, the government introduced certain 
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reforms to the Competition Act pursuant to Directive (EU) 2019/1 (the ECN+ Directive), 
providing for certain technical upgrades to the investigative powers of the national 
competition authority (introducing interviews as a fact-finding tool) and increasing the total 
amounts of fines that can be imposed, in particular the maximum fines for breaches of 
companies' duties to collaborate with competition investigations.

The legislation regulating cartel conduct in Spain is the Competition Act.[8] The Defence of 
Competition Regulation[9] implements specific sections of the Competition Act, including, 
among other things, procedural questions related to the leniency programme. Furthermore, 
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Functioning of the European Union (TFEU) in cases in which restrictive practices potentially 
affect trade between EU Member States.[10]

Competition rules in Spain are enforced by the CNMC.[11] Certain regions also have 
authority to enforce the Competition Act in their respective jurisdictions.[12]

Article 1 of the Competition Act establishes a general prohibition against any kind of 
agreement, decision or concerted practice that has as its object, or that may result 
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amounts of fines that can be imposed, in particular the maximum fines for breaches of 
companies' duties to collaborate with competition investigations.

Cooperation with other jurisdictions

The CNMC cooperates with the European Commission and other national EU competition 
authorities throughout the European Competition Network (ECN).

The ECN was created as a forum for discussion and cooperation between European 
competition authorities in cases involving the application of Articles 101 and 102 of 
the TFEU. The ECN aims to ensure the efficient division of tasks and the effective 
and consistent application of EU competition rules. In particular, the ECN competition 
authorities cooperate by:

1. providing for the mutual exchange of information on new cases and expected 
enforcement decisions;

2. coordinating investigations where necessary;

3. providing for mutual assistance on investigations;

4. exchanging evidence and other information; and

5. discussing issues of common interest.[17]

In the context of this cooperation, in November 2012, the ECN published a revised 
model leniency programme setting out the treatment for leniency applicants in all ECN 
jurisdictions, including Spain. It includes a uniform type of short-form application that 
can be used by leniency applicants in cases of multiple leniency filings in different ECN 
jurisdictions to inform the marker if an application of immunity has been filed with the 
European Commission.

International cooperation with authorities in other jurisdictions is usually implemented 
through agreements executed by the European Commission. In addition, on 6 November 
2017, the CNMC entered into a memorandum of understanding with the Ministry of 
Commerce of China. The CNMC has also entered into agreements with other EU 
counterparts (e.g., the Italian competition authority, with effect from 27 October 2021). 
Moreover, the CNMC cooperates closely with its Portuguese counterpart and has carried 
out several joint investigations, such as the wood flakes inspection on October 2022 carried 
out by the CNMC and the Autoridade da Concorrência (AdC).[18]

In relation to extradition, because Spanish regulations do not provide for criminal sanctions 
for competition infringements,[19] Spanish judges will be unlikely to accede to extradition 
requests from foreign jurisdictions (according to press reports, there have been two 
instances where extradition to the United States has been refused, but the judicial decisions 
have not been published).

Although the law provides for a mechanism that allows claimants to access relevant 
documents to substantiate a claim, this mechanism should not be understood as creating 
a discovery system similar to that of Anglo-Saxon systems. Thus, no mechanisms for 
extraterritorial discovery are available.
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Jurisdictional limitations, affirmative defences and 
exemptions
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No special rules exist regarding extraterritoriality. Spanish competition rules apply to 
actions whose object, result or potential result is the prevention, restriction or distortion 
of competition in all or part of the national market. The nationality of the undertaking is 
immaterial.

Foreign companies are subject to sanctions under Spanish competition provisions for 
antitrust infringements committed by their subsidiaries. In particular, under Article 61(2) of 
the Competition Act, the actions of an undertaking are also attributable to the undertaking 
or natural persons that control it, unless its economic behaviour is not directed by any such 
persons. It is nevertheless important to take into consideration the fact that, according to 
well-established European case law, if a company is wholly owned by its parent company, 
there exists a rebuttable presumption that the parent company dictates the economic 
behaviour of its subsidiary.[20] The CNMC repeatedly cites this European case law in cartel 
cases[21] to extend the liability of cartel members to their parent companies.[22] Moreover, 
the Spanish Supreme Court has confirmed that it would also be possible to sanction only 
the parent company for practices carried out by its subsidiary based on the exercise by the 
former of a decisive influence over the latter.[23]

In terms of civil litigation, Regulation (EC) No. 1215/2012 of 12 December 2012 on 
jurisdiction and the recognition and enforcement of judgments in civil and commercial 
matters (Regulation 1215/2012), and its national counterpart for non-EU defendants, 
allows claimants to sue a foreign defendant in Spanish courts when Spain is the place 
where the harmful anticompetitive event occurred. The case law of the European courts has 
clarified that victims of cartel infringements have the alternative option of bringing an action 
for damages against several companies that have participated in the infringement, either 
before the courts of the place where the cartel itself (or one specific agreement that implied 
the existence of the cartel) was concluded or before the courts of the place where the loss 
arose.[24] That place is identifiable only for each alleged victim taken individually and is 
located, in general, at that victim's registered office. Therefore, a claimant who is domiciled 
in Spain would generally be allowed to initiate actions before the Spanish courts.[25]

No special rules exist regarding extraterritoriality. Spanish competition rules apply to 
actions whose object, result or potential result is the prevention, restriction or distortion 
of competition in all or part of the national market. The nationality of the undertaking is 
immaterial.
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the Competition Act, the actions of an undertaking are also attributable to the undertaking 
or natural persons that control it, unless its economic behaviour is not directed by any such 
persons. It is nevertheless important to take into consideration the fact that, according to 
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matters (Regulation 1215/2012), and its national counterpart for non-EU defendants, 
allows claimants to sue a foreign defendant in Spanish courts when Spain is the place 
where the harmful anticompetitive event occurred. The case law of the European courts has 
clarified that victims of cartel infringements have the alternative option of bringing an action 
for damages against several companies that have participated in the infringement, either 
before the courts of the place where the cartel itself (or one specific agreement that implied 
the existence of the cartel) was concluded or before the courts of the place where the loss 
arose.[24] That place is identifiable only for each alleged victim taken individually and is 
located, in general, at that victim's registered office. Therefore, a claimant who is domiciled 
in Spain would generally be allowed to initiate actions before the Spanish courts.[25]

Leniency programmes

The leniency programme was introduced in Spain in February 2008.[26] In June 2013, the 
authority published a Communication on Leniency Programme aimed at providing further 
guidance to leniency applicants and increasing the transparency of its decisions.

Following the European model, the programme offers full leniency (immunity from fines) as 
well as partial leniency (reduction of the fine). In addition, the CNMC has recently confirmed 
that full and partial leniency applicants should be exempted from the application of the ban 
to participate in public tenders.[27] The benefits of the programme are available not only to 
undertakings but also to individuals (whether because the original applicant is an individual 
or because the company requests that leniency be extended to its employees).

Only the first undertaking or individual who provides evidence that enables the CNMC to 
order an inspection or to prove a cartel infringement will be eligible for full leniency, and 
this is subject to the condition that the CNMC does not already have sufficient evidence of 
the infringement.

Undertakings or individuals are eligible for partial leniency when they provide evidence of 
the alleged infringement that adds significant value to evidence that the CNMC already 
possesses (i.e., the new evidence makes it significantly easier for the CNMC to prove the 
infringement).

Immunity from, or reduction in, fines will also be subject to the following requirements:

1. full,  continuous  and  diligent  cooperation  with  the  CNMC  throughout  the 
investigation;

2. putting an end to the infringement, unless the CNMC considers participation 
necessary to preserve the effectiveness of an investigation;

3. no evidence relating to the cartel has been destroyed;

4. no direct or indirect disclosure of the leniency application has been made to third 
parties, other than the competition authorities; and

5. no measures have been adopted to coerce other undertakings to participate in the 
infringement (this final obligation is only required for full leniency applicants).
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Full cooperation with the CNMC during the proceedings is the leniency beneficiary's main 
obligation. Full cooperation implies that applicants must:

1. provide the CNMC, without delay, with all relevant information and evidence relating 
to the alleged cartel that is either in the applicant's possession or available to the 
applicant;

2. remain available to the CNMC to respond, without delay, to all requests that could 
contribute to establish the facts under investigation;

3. facilitate interviews with the company's employees and current executives and, if 
applicable, former executives;

4. refrain from destroying, falsifying or concealing relevant information or evidence in 
relation to the alleged cartel; and

5. abstain from disclosing the filing or content of the leniency application before the 
statement of objections is issued (or any other time as may be determined by the 
CNMC).

The CNMC applies elevated standards when determining whether undertakings have 
fully and continuously collaborated. In several cases in which the information provided 
by the undertaking had added value, the former CNC nevertheless withheld the benefits 
of the leniency programme from undertakings because they had not complied with their 
collaboration obligations under the programme.[28] During the course of the proceedings, 
the applicant has the right to be informed about whether the authority intends to maintain 
the conditional immunity that has been granted.[29]

It is important to bear in mind that the moment at which participants in a cartel reveal 
information (prior to or following the opening of an investigation) is highly relevant not 
only for immunity applicants (who must be the first to report the information) but also for 
undertakings or individuals seeking partial leniency. The range for the reduction to the 
fine imposed depends on that timing: 30 to 50 per cent for the second party revealing 
information, 20 to 30 per cent for the third party and up to 20 per cent for the remaining 
parties.

The Communication on Leniency Programme sets out the contents of the leniency 
application. Spanish legislation allows leniency applicants who also plan to submit an 
application to the EC to file a marker or a 'short' leniency application. In addition, the 
CNMC may grant additional time for submitting evidence about the cartel. Following the 
submission of the evidence within the agreed time limit, the filing date for the leniency 
application will be understood to be the date of the initial application.[30]

At the request of the applicant, oral applications for leniency may be accepted. To do 
so, a meeting must be arranged at the CNMC offices and, after the recording has been 
transcribed, the declaration will be registered. The transcript's entry date and time in the 
CNMC register will determine the order of receipt of that leniency application.

The filing of a request for immunity from a fine or a reduction application and all application 
data and documents will receive confidential treatment until the statement of objections is 
issued.[31] Interested parties will then have access to that information,[32] provided that this 
is necessary to submit a response to the statement of objections.
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Private litigants may not request that the CNMC or other competition authorities produce 
materials created as part of the leniency application.[33] Indeed, RDL 9/2017 provides 
complete protection to the leniency statements and settlement submissions, which cannot 
be disclosed under any circumstances. As regards other evidence available in the CNMC's 
file, national courts would be able to order the disclosure only after a competition authority 
has closed its proceedings, by adopting a decision or otherwise.[34]

The leniency programme was introduced in Spain in February 2008.[26] In June 2013, the 
authority published a Communication on Leniency Programme aimed at providing further 
guidance to leniency applicants and increasing the transparency of its decisions.

Following the European model, the programme offers full leniency (immunity from fines) as 
well as partial leniency (reduction of the fine). In addition, the CNMC has recently confirmed 
that full and partial leniency applicants should be exempted from the application of the ban 
to participate in public tenders.[27] The benefits of the programme are available not only to 
undertakings but also to individuals (whether because the original applicant is an individual 
or because the company requests that leniency be extended to its employees).

Only the first undertaking or individual who provides evidence that enables the CNMC to 
order an inspection or to prove a cartel infringement will be eligible for full leniency, and 
this is subject to the condition that the CNMC does not already have sufficient evidence of 
the infringement.

Undertakings or individuals are eligible for partial leniency when they provide evidence of 
the alleged infringement that adds significant value to evidence that the CNMC already 
possesses (i.e., the new evidence makes it significantly easier for the CNMC to prove the 
infringement).

Immunity from, or reduction in, fines will also be subject to the following requirements:

1. full,  continuous  and  diligent  cooperation  with  the  CNMC  throughout  the 
investigation;

2. putting an end to the infringement, unless the CNMC considers participation 
necessary to preserve the effectiveness of an investigation;

3. no evidence relating to the cartel has been destroyed;

4. no direct or indirect disclosure of the leniency application has been made to third 
parties, other than the competition authorities; and

5. no measures have been adopted to coerce other undertakings to participate in the 
infringement (this final obligation is only required for full leniency applicants).

Full cooperation with the CNMC during the proceedings is the leniency beneficiary's main 
obligation. Full cooperation implies that applicants must:

1. provide the CNMC, without delay, with all relevant information and evidence relating 
to the alleged cartel that is either in the applicant's possession or available to the 
applicant;

2. remain available to the CNMC to respond, without delay, to all requests that could 
contribute to establish the facts under investigation;

3.
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facilitate interviews with the company's employees and current executives and, if 
applicable, former executives;

4. refrain from destroying, falsifying or concealing relevant information or evidence in 
relation to the alleged cartel; and

5. abstain from disclosing the filing or content of the leniency application before the 
statement of objections is issued (or any other time as may be determined by the 
CNMC).

The CNMC applies elevated standards when determining whether undertakings have 
fully and continuously collaborated. In several cases in which the information provided 
by the undertaking had added value, the former CNC nevertheless withheld the benefits 
of the leniency programme from undertakings because they had not complied with their 
collaboration obligations under the programme.[28] During the course of the proceedings, 
the applicant has the right to be informed about whether the authority intends to maintain 
the conditional immunity that has been granted.[29]

It is important to bear in mind that the moment at which participants in a cartel reveal 
information (prior to or following the opening of an investigation) is highly relevant not 
only for immunity applicants (who must be the first to report the information) but also for 
undertakings or individuals seeking partial leniency. The range for the reduction to the 
fine imposed depends on that timing: 30 to 50 per cent for the second party revealing 
information, 20 to 30 per cent for the third party and up to 20 per cent for the remaining 
parties.

The Communication on Leniency Programme sets out the contents of the leniency 
application. Spanish legislation allows leniency applicants who also plan to submit an 
application to the EC to file a marker or a 'short' leniency application. In addition, the 
CNMC may grant additional time for submitting evidence about the cartel. Following the 
submission of the evidence within the agreed time limit, the filing date for the leniency 
application will be understood to be the date of the initial application.[30]

At the request of the applicant, oral applications for leniency may be accepted. To do 
so, a meeting must be arranged at the CNMC offices and, after the recording has been 
transcribed, the declaration will be registered. The transcript's entry date and time in the 
CNMC register will determine the order of receipt of that leniency application.

The filing of a request for immunity from a fine or a reduction application and all application 
data and documents will receive confidential treatment until the statement of objections is 
issued.[31] Interested parties will then have access to that information,[32] provided that this 
is necessary to submit a response to the statement of objections.

Private litigants may not request that the CNMC or other competition authorities produce 
materials created as part of the leniency application.[33] Indeed, RDL 9/2017 provides 
complete protection to the leniency statements and settlement submissions, which cannot 
be disclosed under any circumstances. As regards other evidence available in the CNMC's 
file, national courts would be able to order the disclosure only after a competition authority 
has closed its proceedings, by adopting a decision or otherwise.[34]

Penalties
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The Competition Act establishes civil and administrative sanctions against undertakings 
that participate in a cartel. Spanish law does not establish any criminal sanction for 
infringements of competition regulations.[35]

Legal representatives and managers who have directly participated in the cartel can be 
sanctioned with a fine of up to €60,000. Although the CNMC had not traditionally applied 
this provision, in 2016 it changed its practice and since then it has imposed sanctions on 
legal representatives and managers in 13 decisions.[36] The fines imposed ranged between 
€1,000 and €60,000.[37]

Significant  fines  have  been  imposed  in  cartel  cases,  demonstrating  the  CNMC's 
commitment to detecting cartels and sanctioning those involved.

Fines imposed on undertakings can be up to 10 per cent of the violator's total turnover in the 
year preceding the imposition of the sanction. On the basis of the proportionality principle, 
the Supreme Court has held that the 10 per cent limit on the annual turnover of a sanctioned 
company is the maximum sanction. This percentage is supposed to be the ceiling of a range 
within which the amount of the fine must be fixed in proportion to the seriousness of the 
infringement. The final amount of the fine must be set within a range of between zero and 
10 per cent according to the principle of proportionality. As a consequence, the turnover 
limit should only be triggered in the most serious infringements. This percentage must be 
calculated over a company's total annual turnover, including sales of products not affected 
by the infringement.

The Supreme Court has found that the final amount of the fine should be established, 
taking into account the following criteria mentioned in the Competition Act:

1. the size and characteristics of the market affected by the infringement;

2. the market shares of the undertakings;

3. the scope of the infringement;

4. the infringement's duration;

5. the effect of the infringement on the rights and legitimate interests of consumers or 
on other economic operators;

6. the illicit benefits obtained from the infringement; and

7. aggravating and mitigating circumstances in relation to each undertaking.

In response, the CNMC adopted a new methodology to calculate the fine values. On 
6 November 2018, the CNMC published provisional guidance on the setting of fines 
explaining this methodology. Under the new system, the determination of the fine is a 
two-tiered process.

First, approximately 60 per cent of the fine corresponds to the application of the general 
penalty regime. It determines the infringement's level of unlawfulness. It takes into account 
several factors, such as the particularities of the affected market, the market share of 
the companies involved, the infringement's scope, the effect on consumers, users and 
economic operators and whether multiple companies are involved.
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Second, approximately 40 per cent of the fine corresponds to the application of an 
individual penalty regime. It depends on the specific conduct of each company and 
considers factors such as the duration of the conduct or the individual aggravating or 
mitigating factors.

Based on these factors, the CNMC calculates a percentage that is applied to each 
undertaking's overall turnover of the infringing entity to determine the fine. (A recent legal 
reform has confirmed that the relevant turnover is the worldwide turnover of the infringing 
entity which, in principle, does not cover the group as a whole.)

Afterwards, the agency reviews the final penalty to ascertain whether the amount is 
proportionate to the scale of the infringement.

If the undertaking benefits from a reduction following the application of the leniency 
programme, the reduction is applied to the final figure determined by application of these 
criteria.

The use of this methodology has not led to a reduction in the level of the fines imposed 
by the CNMC. Moreover, it has given rise to a great degree of legal uncertainty because 
undertakings cannot foresee the amount of the fine that they could be facing. It is relevant 
to mention that in 2020 the CNMC started including a proposal of the amount of the fine 
to be imposed in the resolution proposal notified to the parties so that they could submit 
observations about it.

Spanish law does not establish any settlement procedure for cartel cases. Nevertheless, it 
is important to take into consideration that, in some cases, the CNC has granted significant 
(up to 15 per cent) reductions to undertakings that did not benefit from the leniency 
programme. This has occurred based on the mitigating circumstances of undertakings that 
admitted their participation in a cartel in their response to the statement of objections,[38] 
and even in cases in which the CNC concluded that the undertaking had not complied with 
its collaboration obligations under the leniency programme.[39]

Finally, as from 22 October 2015,[40] natural and legal persons sanctioned for serious 
infringements that distort competition can be banned from contracting with public bodies 
for up to three years. The CNMC now regularly finds that the conditions set in the law for the 
application of this ban are met a priori in most fining decisions.[41] The Public Procurement 
Consultation Board, under the Treasury Ministry, decides the scope of the ban (i.e., the 
period and material scope). In June 2023, the CNMC published a Communication setting 
out the criteria for applying the public procurement ban.[42] In this regard, the CNMC 
has declared that the implementation of effective compliance programmes by infringing 
undertakings would be taken into account to reduce the amount of the fine imposed and 
to prevent the imposition of a public procurement ban.[43]

The Competition Act establishes civil and administrative sanctions against undertakings 
that participate in a cartel. Spanish law does not establish any criminal sanction for 
infringements of competition regulations.[35]

Legal representatives and managers who have directly participated in the cartel can be 
sanctioned with a fine of up to €60,000. Although the CNMC had not traditionally applied 
this provision, in 2016 it changed its practice and since then it has imposed sanctions on 
legal representatives and managers in 13 decisions.[36] The fines imposed ranged between 
€1,000 and €60,000.[37]
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Significant  fines  have  been  imposed  in  cartel  cases,  demonstrating  the  CNMC's 
commitment to detecting cartels and sanctioning those involved.

Fines imposed on undertakings can be up to 10 per cent of the violator's total turnover in the 
year preceding the imposition of the sanction. On the basis of the proportionality principle, 
the Supreme Court has held that the 10 per cent limit on the annual turnover of a sanctioned 
company is the maximum sanction. This percentage is supposed to be the ceiling of a range 
within which the amount of the fine must be fixed in proportion to the seriousness of the 
infringement. The final amount of the fine must be set within a range of between zero and 
10 per cent according to the principle of proportionality. As a consequence, the turnover 
limit should only be triggered in the most serious infringements. This percentage must be 
calculated over a company's total annual turnover, including sales of products not affected 
by the infringement.

The Supreme Court has found that the final amount of the fine should be established, 
taking into account the following criteria mentioned in the Competition Act:

1. the size and characteristics of the market affected by the infringement;

2. the market shares of the undertakings;

3. the scope of the infringement;

4. the infringement's duration;

5. the effect of the infringement on the rights and legitimate interests of consumers or 
on other economic operators;

6. the illicit benefits obtained from the infringement; and

7. aggravating and mitigating circumstances in relation to each undertaking.

In response, the CNMC adopted a new methodology to calculate the fine values. On 
6 November 2018, the CNMC published provisional guidance on the setting of fines 
explaining this methodology. Under the new system, the determination of the fine is a 
two-tiered process.

First, approximately 60 per cent of the fine corresponds to the application of the general 
penalty regime. It determines the infringement's level of unlawfulness. It takes into account 
several factors, such as the particularities of the affected market, the market share of 
the companies involved, the infringement's scope, the effect on consumers, users and 
economic operators and whether multiple companies are involved.

Second, approximately 40 per cent of the fine corresponds to the application of an 
individual penalty regime. It depends on the specific conduct of each company and 
considers factors such as the duration of the conduct or the individual aggravating or 
mitigating factors.

Based on these factors, the CNMC calculates a percentage that is applied to each 
undertaking's overall turnover of the infringing entity to determine the fine. (A recent legal 
reform has confirmed that the relevant turnover is the worldwide turnover of the infringing 
entity which, in principle, does not cover the group as a whole.)

Afterwards, the agency reviews the final penalty to ascertain whether the amount is 
proportionate to the scale of the infringement.
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If the undertaking benefits from a reduction following the application of the leniency 
programme, the reduction is applied to the final figure determined by application of these 
criteria.

The use of this methodology has not led to a reduction in the level of the fines imposed 
by the CNMC. Moreover, it has given rise to a great degree of legal uncertainty because 
undertakings cannot foresee the amount of the fine that they could be facing. It is relevant 
to mention that in 2020 the CNMC started including a proposal of the amount of the fine 
to be imposed in the resolution proposal notified to the parties so that they could submit 
observations about it.

Spanish law does not establish any settlement procedure for cartel cases. Nevertheless, it 
is important to take into consideration that, in some cases, the CNC has granted significant 
(up to 15 per cent) reductions to undertakings that did not benefit from the leniency 
programme. This has occurred based on the mitigating circumstances of undertakings that 
admitted their participation in a cartel in their response to the statement of objections,[38] 
and even in cases in which the CNC concluded that the undertaking had not complied with 
its collaboration obligations under the leniency programme.[39]

Finally, as from 22 October 2015,[40] natural and legal persons sanctioned for serious 
infringements that distort competition can be banned from contracting with public bodies 
for up to three years. The CNMC now regularly finds that the conditions set in the law for the 
application of this ban are met a priori in most fining decisions.[41] The Public Procurement 
Consultation Board, under the Treasury Ministry, decides the scope of the ban (i.e., the 
period and material scope). In June 2023, the CNMC published a Communication setting 
out the criteria for applying the public procurement ban.[42] In this regard, the CNMC 
has declared that the implementation of effective compliance programmes by infringing 
undertakings would be taken into account to reduce the amount of the fine imposed and 
to prevent the imposition of a public procurement ban.[43]

'Day one' response

CNMC officials have broad legal powers to carry out unannounced inspections of 
companies' premises. Under Spanish law, consent to access premises must be obtained 
from either the occupants or a court by way of a warrant.[44] Access to premises is only 
mandatory if authorised by a court through a warrant. In the absence of a judicial warrant, 
undertakings are entitled to refuse the CNMC access to their premises (although not 
to oppose the inspection, which is mandatory). In practice, the CNMC usually requests 
a warrant in advance to secure access to premises. The Supreme Court has declared 
the inspection of a company's premises illegal because the inspectors did not inform the 
company that a judge had rejected the CNMC's application for a warrant and, therefore, the 
company's consent to the inspection was deemed invalid.[45] Notably, following the 2021 
reform for the implementation of the ECN+ Directive, it is now possible for the CNMC to 
conduct inspections from the CNMC's own premises, hence opening the way to continued 
inspections.

During the inspection, officials are permitted to seize and make copies of all documents 
(whether physical or electronic) located at the company's premises (excluding private or 
legally privileged documents).[46] Personal and privileged documents must be identified 
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during the inspection.[47] Some CNMC inspections have been annulled by the Supreme 
Court because it found that officials had exceeded the original scope of the inspection 
orders, thus breaching the fundamental right to inviolability of domicile.[48]

Officials may also address any questions to the company's employees. Employees are 
legally obliged to cooperate with the inspectors by providing them with all information 
requested and answering all questions, unless the questions directly incriminate the 
company.[49]

In June 2016, the CNMC published an informative note regarding inspections, which 
contains a detailed description of the obligations of a company under investigation and 
the possible sanctions if it fails to cooperate.

Fines of up to 5 per cent of the total turnover of the previous year can be imposed on 
a company that by any means obstructs the inspection tasks of the CNMC. The former 
CNC imposed fines on several companies for breaching the duty to collaborate with the 
information request by submitting misleading or fake information.[50]

CNMC officials have broad legal powers to carry out unannounced inspections of 
companies' premises. Under Spanish law, consent to access premises must be obtained 
from either the occupants or a court by way of a warrant.[44] Access to premises is only 
mandatory if authorised by a court through a warrant. In the absence of a judicial warrant, 
undertakings are entitled to refuse the CNMC access to their premises (although not 
to oppose the inspection, which is mandatory). In practice, the CNMC usually requests 
a warrant in advance to secure access to premises. The Supreme Court has declared 
the inspection of a company's premises illegal because the inspectors did not inform the 
company that a judge had rejected the CNMC's application for a warrant and, therefore, the 
company's consent to the inspection was deemed invalid.[45] Notably, following the 2021 
reform for the implementation of the ECN+ Directive, it is now possible for the CNMC to 
conduct inspections from the CNMC's own premises, hence opening the way to continued 
inspections.

During the inspection, officials are permitted to seize and make copies of all documents 
(whether physical or electronic) located at the company's premises (excluding private or 
legally privileged documents).[46] Personal and privileged documents must be identified 
during the inspection.[47] Some CNMC inspections have been annulled by the Supreme 
Court because it found that officials had exceeded the original scope of the inspection 
orders, thus breaching the fundamental right to inviolability of domicile.[48]

Officials may also address any questions to the company's employees. Employees are 
legally obliged to cooperate with the inspectors by providing them with all information 
requested and answering all questions, unless the questions directly incriminate the 
company.[49]

In June 2016, the CNMC published an informative note regarding inspections, which 
contains a detailed description of the obligations of a company under investigation and 
the possible sanctions if it fails to cooperate.

Fines of up to 5 per cent of the total turnover of the previous year can be imposed on 
a company that by any means obstructs the inspection tasks of the CNMC. The former 
CNC imposed fines on several companies for breaching the duty to collaborate with the 
information request by submitting misleading or fake information.[50]
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Private enforcement

Damages claims resulting from antitrust infringements in Spain continue to grow year after 
year. While most cases refer to the Trucks EC decision of 2016, judgments have been 
handed down in other cartel cases, such as the Spanish Envelopes case, the EC EIRD case, 
the Car dealers and Car manufacturers cases.[51] There are numerous claims currently 
being dealt with by the Spanish civil courts, and a substantial number of other claims have 
been announced. The Supreme Court issued a judgment regarding cartel damages in 2013 
in the Spanish Sugar cartel case, and this has been used as a leading judgment for all 
cases in respect of the parties' burden of proof for damages quantification.

RDL 9/2017 introduced significant changes in the Spanish regime, the main ones being:

1. increasing the limitation period from one to five years. This period is suspended 
between the point at which a competition authority initiates proceedings until at least 
one year after a final decision on an alleged infringement is made;

2. introducing a presumption of harm in cartel infringements. As a general rule under 
Spanish law, to apply for damages, claimants are required to prove the causation 
of harm and justify its amount. RDL 9/2017 sets out a presumption of harm in 
cartel cases and allows courts to estimate the amount thereof if it is not possible to 
calculate the damages. Applying this, some Spanish courts are reducing the burden 
imposed on claimants by requiring that they only need to provide a hypothetical but 
reasonable counterfactual alternative to quantify the damage, even in cases where 
RDL 9/2017 does not apply and where Article 22 of the Damages Directive expressly 
states that the provision regarding the presumption of harm in cartel cases could 
not be retroactively applied. It is still uncertain whether this expansive interpretation 
will be upheld by the Spanish Supreme Court;

3. introducing a presumption of harm to indirect purchasers. Spanish civil law states 
that the burden of proof in civil proceedings lies with the party that alleges the 
harm. Thus, indirect purchasers must provide evidence of the defendant's unlawful 
conduct, the causal link, the existence of harm and its quantification. In RDL 
9/2017, this rule is reversed, introducing a presumption of harm in favour of indirect 
purchasers. It is relevant to mention here that Spanish courts have recognised the 
passing-on defence when considering a defendant's position in damages claims 
involving cartel infringements;[52]

4. introducing  specific  mechanisms  to  facilitate  claimants'  access  to  relevant 
documents before substantiating the claim. The pretrial disclosure process in Spain 
is rather limited and courts have been reluctant to award broad disclosures of 
documents to claimants. RDL 9/2017 modifies this regime and makes it easier for 
claimants to access evidence that is required to substantiate the claim. However, 
claimants must justify the request and provide reasonable available evidence to 
support a damages claim. They also need to identify specific items of evidence or, 
at least, relevant categories of evidence. Thus, RDL 9/2017 does not introduce a 
discovery system in Spain. Moreover, the party that requests access is expected 
to provide a monetary guarantee to cover the expenses incurred by the defendant, 
in addition to any potential damage they may suffer as a result of the misuse of 
the information obtained. Specific protection for leniency statements and settlement 
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submissions is guaranteed, as it has been until now, and specific mechanisms are 
foreseen to ensure the confidentiality of business secrets of entities called to reveal 
documentary evidence;

5. making CNMC's final decisions declaring infringements of competition law binding 
on Spanish courts. A final decision made by any other Member State's national 
competition authority creates a presumption that a competition law infringement 
exists;

6. extending the liability of parent companies for damage caused by their subsidiaries 
to civil proceedings;

7. declaring the joint and several liability of all co-infringers in relation to damages 
caused as a result of anticompetitive behaviour. This principle of joint liability is 
exempted in cases involving small and medium-sized enterprises that meet certain 
requirements and beneficiaries of immunity; and

8. declaring the effective compensation of the damages caused before the adoption 
of a decision by the CNMC as a mitigating factor for the purposes of setting the 
amount of the antitrust fines.

RDL 9/2017 has clearly fostered awareness among claimants and it has incentivised them 
to bring damages actions for antitrust infringements in Spain. In addition, recent judgments 
from the European Court of Justice with origin in Spanish courts (Sumal, Volvo and DAF 
Trucks, Paccar, etc.) have settled questions of law favourably to claimants.

Law 1/2000 of 7 January 2000 on Civil Procedure (the Civil Procedure Act) sets out 
different ways to submit collective actions. The simplest type of collective action involves 
the consolidation of the claims of multiple plaintiffs, provided that there exists a link between 
all the actions through the same object or the same petition.[53] Moreover, although class 
actions are not technically recognised under Spanish law, Article 11 of the Civil Procedure 
Act includes some provisions in relation to collective legal standing in cases that are limited 
to the defence of the interests of 'consumers and final users'. Consumers' associations 
have standing to protect not only the interests of their associates but also the general 
interests of all consumers and final users. This could be applicable to antitrust cases, 
particularly those involving the declaration of antitrust infringements or injunctions.

When a consumers' association initiates a collective action under Article 11(2) to Article 
11(3), the admission of the claim will be made public.[54]

Damages claims resulting from antitrust infringements in Spain continue to grow year after 
year. While most cases refer to the Trucks EC decision of 2016, judgments have been 
handed down in other cartel cases, such as the Spanish Envelopes case, the EC EIRD case, 
the Car dealers and Car manufacturers cases.[51] There are numerous claims currently 
being dealt with by the Spanish civil courts, and a substantial number of other claims have 
been announced. The Supreme Court issued a judgment regarding cartel damages in 2013 
in the Spanish Sugar cartel case, and this has been used as a leading judgment for all 
cases in respect of the parties' burden of proof for damages quantification.

RDL 9/2017 introduced significant changes in the Spanish regime, the main ones being:

1.
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increasing the limitation period from one to five years. This period is suspended 
between the point at which a competition authority initiates proceedings until at least 
one year after a final decision on an alleged infringement is made;

2. introducing a presumption of harm in cartel infringements. As a general rule under 
Spanish law, to apply for damages, claimants are required to prove the causation 
of harm and justify its amount. RDL 9/2017 sets out a presumption of harm in 
cartel cases and allows courts to estimate the amount thereof if it is not possible to 
calculate the damages. Applying this, some Spanish courts are reducing the burden 
imposed on claimants by requiring that they only need to provide a hypothetical but 
reasonable counterfactual alternative to quantify the damage, even in cases where 
RDL 9/2017 does not apply and where Article 22 of the Damages Directive expressly 
states that the provision regarding the presumption of harm in cartel cases could 
not be retroactively applied. It is still uncertain whether this expansive interpretation 
will be upheld by the Spanish Supreme Court;

3. introducing a presumption of harm to indirect purchasers. Spanish civil law states 
that the burden of proof in civil proceedings lies with the party that alleges the 
harm. Thus, indirect purchasers must provide evidence of the defendant's unlawful 
conduct, the causal link, the existence of harm and its quantification. In RDL 
9/2017, this rule is reversed, introducing a presumption of harm in favour of indirect 
purchasers. It is relevant to mention here that Spanish courts have recognised the 
passing-on defence when considering a defendant's position in damages claims 
involving cartel infringements;[52]

4. introducing  specific  mechanisms  to  facilitate  claimants'  access  to  relevant 
documents before substantiating the claim. The pretrial disclosure process in Spain 
is rather limited and courts have been reluctant to award broad disclosures of 
documents to claimants. RDL 9/2017 modifies this regime and makes it easier for 
claimants to access evidence that is required to substantiate the claim. However, 
claimants must justify the request and provide reasonable available evidence to 
support a damages claim. They also need to identify specific items of evidence or, 
at least, relevant categories of evidence. Thus, RDL 9/2017 does not introduce a 
discovery system in Spain. Moreover, the party that requests access is expected 
to provide a monetary guarantee to cover the expenses incurred by the defendant, 
in addition to any potential damage they may suffer as a result of the misuse of 
the information obtained. Specific protection for leniency statements and settlement 
submissions is guaranteed, as it has been until now, and specific mechanisms are 
foreseen to ensure the confidentiality of business secrets of entities called to reveal 
documentary evidence;

5. making CNMC's final decisions declaring infringements of competition law binding 
on Spanish courts. A final decision made by any other Member State's national 
competition authority creates a presumption that a competition law infringement 
exists;

6. extending the liability of parent companies for damage caused by their subsidiaries 
to civil proceedings;

7. declaring the joint and several liability of all co-infringers in relation to damages 
caused as a result of anticompetitive behaviour. This principle of joint liability is 
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exempted in cases involving small and medium-sized enterprises that meet certain 
requirements and beneficiaries of immunity; and

8. declaring the effective compensation of the damages caused before the adoption 
of a decision by the CNMC as a mitigating factor for the purposes of setting the 
amount of the antitrust fines.

RDL 9/2017 has clearly fostered awareness among claimants and it has incentivised them 
to bring damages actions for antitrust infringements in Spain. In addition, recent judgments 
from the European Court of Justice with origin in Spanish courts (Sumal, Volvo and DAF 
Trucks, Paccar, etc.) have settled questions of law favourably to claimants.

Law 1/2000 of 7 January 2000 on Civil Procedure (the Civil Procedure Act) sets out 
different ways to submit collective actions. The simplest type of collective action involves 
the consolidation of the claims of multiple plaintiffs, provided that there exists a link between 
all the actions through the same object or the same petition.[53] Moreover, although class 
actions are not technically recognised under Spanish law, Article 11 of the Civil Procedure 
Act includes some provisions in relation to collective legal standing in cases that are limited 
to the defence of the interests of 'consumers and final users'. Consumers' associations 
have standing to protect not only the interests of their associates but also the general 
interests of all consumers and final users. This could be applicable to antitrust cases, 
particularly those involving the declaration of antitrust infringements or injunctions.

When a consumers' association initiates a collective action under Article 11(2) to Article 
11(3), the admission of the claim will be made public.[54]

Outlook and conclusions

In 2023, the CNMC increased the number of inspections compared to 2022, and we expect 
that an aggressive policy of pursuing cartels will continue in 2024. The ability to keep on 
this aggressive policy, however, will depend on two factors. First, it remains to be seen 
whether leniency applicants continue to come forward (in spite of the widely held view 
that the leniency programme is less beneficial given the certainty of private litigation, with 
damages awards and legal costs easily exceeding any reduction in the fine). Second, it is 
also uncertain if the CNMC's efforts to identify cartels outside of the leniency programme 
(e.g., with the market intelligence unit) will bear fruit.

In private litigation, the increased number of claims continue to develop a specialised 
antitrust claimants' bar and increased familiarity with these types of claims by the 
courts. We also continue to see an active intervention from third-party funders and more 
sophisticated economic reports submitted by claimants. With the recent judgments of 
the Supreme Court in the Trucks cases based on less sophisticated economic reports 
(which led courts to estimate damages awards based on a judicial estimate grounded 
on general percentages of damages), claimants and defendants will continue to await for 
guidance from the Supreme Court in cases where the parties present more sophisticated 
econometric reports, as it is now common. 
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