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Introduction

Spain is a social, democratic and sovereign state governed by the rule of law, which 
advocates for freedom, justice, equality and political pluralism as higher values of its legal 
system.

Spain’s government is a parliamentary monarchy. It has been a Member State of the 
European Communities since 1986 and the European Union since 1993. Its territory is 
divided into 17 autonomous regions and two autonomous cities. Some of these regions 
have signiTcant legal peculiarities.

-he Spanish system is a civil law system. Its guiding principles are the principle of the 
rule of law, normative order, the publication of regulations, the nonLretroactivity of punitive 
provisions that are unfavourable to or restrictive of individual rights, legal certainty and 
accountability, and prohibition of bias for public powers.

Sources of law

-he Spanish legal system is hierarchical. -he sources of law are classiTed as follows.

Pegal and regulatory provisions

Constitution

-he Constitution provides the basic regulations on fundamental rights and duties, 
the Crown, Varliament, the government, the relationships among the main institutions, 
the judiciary,  territorial  division,  the distribution of  powers between the state and 
the autonomous regions, the Constitutional Court and the procedure to amend the 
Constitution.

International provisions and EU law

Walidly concluded international treaties constitute part of the internal legal order once 
oOcially published in Spain. In the event of a contradiction between the provisions of an 
international treaty and national law, the former will prevail.

European Union law is also part of the Spanish legal system and, hierarchically, is above 
national laws.

Paws

Varliament, composed of two chambers, the Congress and the Senate, passes legislation 
on matters reserved by the Constitution to the state. 'hen a law affects fundamental 
civil rights and liberties, it is denominated a basic law and is enacted through a special 
procedure requiring an absolute majority in Congress. (rdinary laws require simple 
majorities.
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Each of Spain)s 17 autonomous regions has its own parliament that may pass legislation 
on delegated matters.

-he relationship between laws :national or regionalx is not based on a hierarchical principle 
but on a material onek different matters or different territorial scopes require different laws.

DecreeLlaws and legislative decrees

DecreeLlaws are approved by the government. -hey regulate eNceptionally urgent matters 
and must be ratiTed by Congress.

Varliament may occasionally authorise the government to maGe and enact legislative 
decrees, which have the same ranG as law. Pegislative decrees are generally used to 
consolidate and redraft eNisting laws.

Decrees, ministerial orders and resolutions

Pegislation,  both national and regional,  is developed through these three types of 
provisions. Decrees are issued by the government, ministerial orders by the relevant 
minister, and resolutions by administrative bodies or authorities. In the event of con;ict, 
laws prevail.

Custom

In the absence of applicable law, custom has the force of law, provided that it  is 
substantiated and is not contrary to moral standards or public policy. Custom is considered 
as the primary source of law under the special civil legal frameworG in the region of 
Aavarre.

2eneral principles of law

In the absence of legislation and custom, general principles of law apply. -hey are 
unwritten principles underlying the legal system based on concepts such as fairness and 
logic.

Case law

Paw is never created by court decisions, but case law issued by the Supreme Court is highly 
valued as a source of interpretation and application of the law.

Court system

-he Spanish court system is an independent power within the state. -he courts forming 
the judicial system are structured in Tve jurisdictionsk civil and commercial4 criminal4 
administrative4 labour4 and military. 5t the top is the Supreme Court, featuring Tve 
chambers, one for each jurisdiction.

Civil and commercial courts

Dispute Resolution | Spain Explore on Lexology

https://www.lexology.com/indepth/dispute-resolution/spain?utm_source=TLR&utm_medium=pdf&utm_campaign=Dispute+Resolution+-+Edition+17


 RETURN TO SUMMARY

-he civil and commercial jurisdiction deals with contractual claims, tort law, family law, 
inheritance and, in general, any matter that does not fall under the other jurisdictions. -he 
courts of Trst instance are the core of this jurisdiction.

Specialised commercial courts have been created in some of the largest Spanish cities. 
-hey deal with claims lodged in relation tok

1. insolvency of companies and individuals4

B. unfair competition, antitrust, industrial property, intellectual property :IVx and 
advertising matters4

3. corporate law4

/. international or national inland transport, maritime law and air law :with speciTc 
eNceptionsx4 and

0. appeals against speciTc decisions issued by the Directorate 2eneral for Registries 
and Aotaries.

If a commercial court does not eNist in a particular judicial district, the corresponding 
matters remain under the jurisdiction of the courts of Trst instance.

Decisions of courts of Trst instance :or commercial courtsx are subject to appeal before 
the civil chambers of the provincial courts. 5 provincial court)s decision can, in certain 
cases, be appealed to the Supreme Court.

Criminal courts

Criminal cases are investigated by a judge, assisted by the police. -he public prosecutor is 
a party to the criminal proceedings. Wictims :including the state :e.g., in a taN fraud casexx 
may also be a party to the proceedings as private accusers. 5ny person or legal entity can 
also become a party to criminal proceedings, even if they have not been a victim of the 
crime, by eNercising a popular action.

ENcept for minor offences, cases are always heard by a court other than that in charge of 
the investigation. (ffences punished with penalties of up to Tve years) imprisonment are 
heard by criminal courts :one judgex, whereas cases involving more severe offences are 
heard by the criminal chamber of the corresponding provincial court :each chamber being 
formed by three judgesx.

5 decision can always be appealed before a higher courtk if the case is heard by a criminal 
court, the appeal must be Tled before the corresponding provincial court4 if the case is 
heard by the latter, the appeal must be Tled with the corresponding high court of justice.

Pabour courts

5 wide range of employment disputes are heard in this area of law, including claims 
regarding worG shifts, holiday entitlement, discrimination in the worGplace, the right to 
striGe or challenge disciplinary measures and, more usually, claims for unfair dismissal. 
In addition to the individual eNercise of labourLrelated actions by employees, trade unions 
can also act on behalf of their members.
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5t Trst instance, claims are heard by labour courts. Subject to statutory requirements, 
judgments issued by labour courts can be appealed before the high court of justice of 
the corresponding autonomous region. PiGewise, under certain circumstances, judgments 
issued by a high court of justice can be appealed to the Supreme Court.

5dministrative courts

Cases relating to resolutions issued by public authorities, the challenge of general 
provisions with lower hierarchical standing than a law or legislative decrees, appeals 
against a public authority)s failure to act, and claims linGed to the liability of the public 
authorities and their staff are heard by administrative courts.

-his jurisdiction is the legal channel through which companies can challenge, inter alia, 
decisions of the regulators of the Tnancial, telecommunications or utilities sectors and 
competition decisions.

Contentious administrative courts are the equivalent of the civil courts of Trst instance 
in administrative law. -heir decisions may be appealed to the high court of justice of the 
relevant autonomous region and, under certain circumstances, to the Supreme Court.

-erritorial organisation

-he whole territory is divided into judicial districts covering one or more municipalities. 
-here is always at least one court of Trst instance and one criminal investigation court 
in the )capital) of each judicial district :although in small judicial districts there may be 
only one judge with dual responsibilityx. 'ith the reform introduced by Jasic Paw 1FB–B0, 
singleLjudge courts will be replaced by district courts, which will function as collegiate 
bodies. PiGewise, justice courts will be replaced by local justice oOces.

Pabour courts, criminal courts and contentious administrative courts are located in the 
capital of each of Spain)s 0– provinces and in certain larger cities.

Courts of appeal are distributed regionally and include the provincial courts, the high court 
of justice of each autonomous region and the Supreme Court.

-here is also a central court, the Aational Court, which combines various levels of 
jurisdiction. -he Aational Court is based in Madrid but has nationwide jurisdiction on 
matters regarding offences with considerable implications :e.g., terrorism and organised 
crimex and labour and administrative matters of special importance.

-he Constitutional Court

-he Constitutional Court is not part of the court system, but rather is an independent 
national institution that resolves disputes between the state and autonomous regions, 
disputes relating to the constitutionality of laws and violations of constitutional rights.

-he 2eneral Council of the ‘udiciary
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-he 2eneral Council of the ‘udiciary is in charge of the organisation and inspection of 
Spanish courts. Its functions are supervising judges and courts, selecting and training 
judges and magistrates and assigning them to a court, and electing its own Vresident and 
the Vresident of the Supreme Court from among its members. It also names two judges 
to the Constitutional Court.[1]

Year in review

Pegislation

5mong others, the following legislative developments are noteworthy.

Jasic Paw 1FB–B0 of B ‘anuary on measures for a more eOcient administration of justice

Jasic Paw 1FB–B0 was published in the (Ocial State 2azette on 3 ‘anuary of B–B0 and 
entered into force on 3 5pril of B–B0. Its procedural reforms will apply to proceedings that 
are initiated on or after the date of its entry into force, with some eNceptions.

-he reform is based on two main pillarsk :1x an increased focus on alternative means of 
dispute resolution :5DRx, which become a procedural requirement to Tle a lawsuit in most 
civil and commercial matters4 :Bx an organisational reform of the public administration of 
justice, notably with the creation of new courts of Trst instance.

In relation to the Trst pillar, 5DR is deTned as any type of negotiation to which the parties 
resort in good faith with a view to reaching an outLofLcourt settlement4 they can engage in 
negotiations themselves or appoint a neutral third party to assist them. 5rticle 0 of Jasic 
Paw 0FB–B0 establishes that prior recourse to 5DR is a procedural requirement that will 
only be fulTlled if the subject matter of the 5DR is the same as that of the relevant legal 
proceedings. -he parties must have documentary evidence of having complied with this 
requirement. Enforcement actions, preLsuit injunctive relief or pretrial proceedings, among 
others, are not subject to this 5DR requirement.

Moreover, how the parties conduct themselves during the 5DR procedure will have a 
signiTcant bearing on the court’s decision on costs. 5ny party who eNpressly :or through 
their actionsx refuses to participate in the 5DR process :other than for a just causex risGs 
being ordered to pay the costs even if the matter is settled and may not beneTt from the 
counterparty having to bear the costs when the judgment is in their favour.

Several changes to oral proceedings have also been made. €irst, the claimant is given Tve 
days after the statement of defence is Tled to respond to the procedural objections raised 
in it and the same time frame applies for both parties to propose evidence. Varties will 
then have three days to challenge the documents and eNpert reports submitted. -he court 
will issue an order resolving all of these procedural matters. Second, the reform includes 
the possibility of the handing down oral judgments. If the parties are present at the hearing 
and state that they do not intend to appeal the decision, the oral judgment becomes Tnal. 
(therwise, the parties have Tve days from the hearing to declare their intention to appeal, 
and the time to submit the appeal starts to run from the moment the parties are notiTed 
of the judgment in writing.
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In relation to the second pillar on the organisational reform of the public administration of 
justicek Trst, and as mentioned, singleLjudge courts will be replaced by district courts, which 
will be collegiate bodies that bring together all the judges of each judicial district. Pocal 
justice oOces will be set up in municipalities to replace justice courts that deal with more 
minor disputes. -hey will be given more power to assist the civil registry, in the resolution of 
local and administrative procedures, and in 5DR mechanisms. -he reform also encourages 
using technology to carry out procedural acts remotely and reduce costs.

-he reform also deals with judicial auctions. €irst, the deposit to be able to participate in 
the auction is increased from 0 to 1– per cent for movable assets and B– per cent for 
immovable assets. -he auction process will be conducted through secret bids so that 
the amounts other bidders propose remain undisclosed until the auction has concluded. 
Second, if the eNecution creditor acquires the property for a price higher than the debt the 
eNecution debtor owes and fails to deposit the difference within 1– days, the auction is 
declared void. In these cases, the amount equivalent to the deposit required from other 
bidders is deducted from the debt owed to the eNecution creditor, who will bear the costs 
of organising a new auction. €inally, if the bids made are below 7– per cent of the auction 
value, the eNecution debtor can propose another party that is willing to offer more, so long 
as it offers at least 6– per cent of the auction value.

Jasic Paw 0FB–B/ of 11 ‘anuary on the right to defence

Jasic Paw 0FB–B/ develops and gives visibility to the right to defence through a holistic 
approach involving the rightsLholders, the legal profession, the courts and the professional 
bar associations.

€irst, it reinforces a client’s right to be informed by legal professionals, among other things, 
on the status of the proceedings and their economic consequences. -he law requires 
court decisions to be handed down in clear and plain language. It also states that legal 
professionals must inform potential clients about their fees and about the possibility of 
the client having to bear legal costs.

Second,  the  law  introduces  new  safeguards  to  protect  privileged  lawyerHclient 
communications. -his was previously only regulated by lawyers’ professional conduct 
rules. Jut now, all lawyerHclient documents and communications are protected and 
lawyers are eNempt from testifying on any fact or document that they become aware 
through their professional services. -his level of conTdentiality must be respected when 
entering and searching lawyers’ oOces. PawyerHclient communications will have no 
evidentiary value in court, with some eNceptions, such as legally obtained communications, 
those in  which the  lawyer  eNpressly  indicated that  they  may be  used in  court  or 
subsequently consented to their use in court.

-his law highlights the importance of respecting a lawyer’s right to free and independent 
professional conduct, to a worGLlife balance and freedom of eNpression before public 
authorities. -he law also introduces a number of procedural reforms, such as the 
possibility for judges to eNtend time limits for procedural acts in eNceptional situations 
:e.g., to submit an eNpert report in especially compleN casesx, and it crystallises the 
principle of interpretation favourable to the right to defence, which is the result of 
Constitutional Court case law.
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Royal DecreeLlaw 6FB–B3 of 19 December, which approves urgent measures to implement 
the Recovery, -ransformation and Resilience Vlan

-his law, in line with Jasic Paw 1FB–B0, has made some reforms to improve the eOciency 
of the public administration of justice.

-he provisions on procedural eOciency entered into force on B1 March B–B/ and apply to 
proceedings initiated after this date. -he purpose of the reform is twofoldk :1x modernise 
and digitalise the justice system4 :Bx reduce litigation and streamline legal proceedings 
by maGing them more eOcient. €or the purposes of this chapter, we focus on JooG I on 
procedural reforms4 JooGs II, III and IW maGe other changes that affect civil service, local 
government and taNation of nonLproTt organisations.

€irst, the general rule will now be to hold virtual hearings, unless witnesses and eNperts 
have to testify. 5nd even then, the parties may request that the hearing be held remotely. 
5ll procedural notiTcations will be sent electronically, unless the party is not represented 
by a court agent or is not obliged to communicate electronically with the public authorities. 
Electronic judicial platforms have been created to provide parties with a single point of 
access using a secure login system, and to enhance cooperation between authorities in 
the legal system through a ‘udicial Interoperability and Security.

Second, the law allows •pilot cases’ for individual actions concerning general terms and 
conditions. -he pilot case is given priority and other similar proceedings can be stayed 
so that once the pilot case is decided, that decision can be applied directly to the other 
cases without having to go through declaratory proceedings. Jut this only applies if :1x 
the persons concerned are in the same legal position as those in the pilot case4 :Bx the 
proceedings involve the same defendant :or its successor in the proceedingsx4 :3x it is not 
necessary to assess the transparency of the clause in question or if the contracting party’s 
consent was vitiated :which would require an individualised analysisx4 :/x the general terms 
and conditions are substantially identical in both proceedings4 and :0x the court that issued 
the judgment in the pilot case also has territorial jurisdiction to hear the other claim.

-hird, the new law changes the criteria for claims to be processed through ordinary 
proceedings or oral proceedings. €or instance, lawsuits concerning collective actions 
brought in relation to general terms and conditions and those eNceeding Y10,––– will be 
processed through ordinary proceedings :the threshold previously being Y6,–––x.

5ppeals are no longer Tled with the court of Trst instance and then transferred to the 
second instance court4 they are now Tled directly with the court of appeal. -he new law 
also introduces more rules on costs, notiTcations and the time limit for submitting eNpert 
witness reports in eNpedited oral proceedings, among other matters.

Court practice

5mong many notable decisions handed down in B–B/, the following are particularly 
noteworthy.

Supreme Court judgment dated B– €ebruary B–B/ on the limitation period for director liability and individual 
liability claims
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In this case, the Supreme Court clariTed the time limits for director liability claims for 
corporate debts and individual liability actions when a company becomes insolvent. -his 
judgment builds on the Court’s earlier decision from 31 (ctober B–B3, which held that the 
limitation period for the action under 5rticle 367 of the Capital Companies Paw is that of 
the joint and several guarantors, that is, the same period as the guaranteed obligation :the 
corporate debtx.

-his case involved a worGer who was unfairly dismissed and was awarded compensation, 
bacG pay and legal costs. àowever, the worGer was never paid because the company 
became insolvent. -he worGer then tooG legal action against the company’s directors under 
5rticles B/1 and 367 of the Capital Companies Paw.

-he Supreme Court reaOrmed that the time limit for claims under 5rticle 367 should follow 
the general rule in 5rticle 196/ of the Civil Code, in line with the (ctober B–B3 judgment. 
àowever, this €ebruary B–B/ judgment goes further by providing detailed guidance on 
how these time limits apply speciTcally to different types of corporate debts, such as 
contractual obligations or torts, thereby offering more precise direction for future cases. 
€or instance, the debt for unpaid salaries arises with the nonLpayment of each salary 
:5rticle B9 of the 'orGers’ Statutex while indemnities for unfair dismissal arise when the 
court issues an order in the incident of nonLreinstatement :5rticle 06 of the 'orGers’ 
Statutex, since the credit for indemnity accrues from the moment the employer decides 
not to reinstate the worGer.

€urthermore, the judgment outlines the criteria for individual liability actions, emphasising 
that it is not enough to claim that the company was liGely to be woundLup. Creditors 
must prove that the directors’ actions directly prevented them from recovering their debts. 
SpeciTcally, they need to show that they would have been able to recover their money had 
the directors properly dissolved and liquidated the company. In this case, the worGer was 
unable to show that this would have been the case.

Ultimately, the Supreme Court partially upheld the claim for liability for debts, recognising 
the company’s failure to dissolve on time, but found that there was insuOcient evidence 
to support the individual liability action.

-his judgment is signiTcant because it not only reaOrms the alignment of limitation 
periods with the nature of corporate debts but also provides clearer criteria for proving 
director liability, thereby reTning and eNpanding upon the doctrine established in the 
(ctober B–B3 decision.

Supreme Court judgment dated B9 May B–B/, on the distinction between necessary and •essential’ 
information to challenge corporate agreements

-he Supreme Court clariTes the requirements to invoGe the right to information as a partner 
or shareholder when challenging corporate agreements. In this case, a shareholder with 
B– per cent of the share capital requested some documents at the general shareholders’ 
meeting. -he company provided most of the documents but did not disclose daily 
sales Tgures and individual employee payrolls. -he shareholder challenged the corporate 
agreements reached claiming his right to information had not been respected.

-he Trst instance court ruled in favour of the claimant considering there had been a 
breach of his right to information. -he defendant appealed before the provincial court, 
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which conTrmed the decision. -he defendant appealed again to the Supreme Court, which 
analysed the distinction between •necessary’ information and information that is •essential’ 
to eNercise the right to vote. 'hile •necessary’ information can be useful and relevant to 
in;uence the decision of shareholders, only withholding essential information will lead to 
a corporate agreement being deemed null.

In this case, the Supreme Court held that, although the requested documents were useful to 
decide on the approval of the annual accounts, they were not essential for the shareholders 
to form an opinion and eNercise their rights effectively. -he court concluded that the 
aggregated data and Tnancial statements provided were enough to inform shareholders 
about the company’s Tnancial health and performance.

Supreme Court judgment dated B/ ‘uly B–B/ on whether covidL19 qualiTes as force majeure

-his judgment illustrates the distinction between force majeure and the rebus sic 
stantibus principle, particularly in the conteNt of the covidL19 pandemic and its impact on 
contractual obligations. -he court eNplained that force majeure refers to unforeseeable 
and unavoidable events that exempt a party from fulTlling contractual obligations. Jy 
contrast, the rebus sic stantibus principle is a legal concept that would allow to modify 
a contractual obligation when there has been a radical and unforeseeable change in 
circumstances that disrupts the balance of the contract.

-he Supreme Court eNplains that, for monetary debts such as rent payments, force majeure 
does not apply because money is considered a generic good that •never perishes’. -hus, 
although the covidL19 pandemic resulted in economic diOculties, these did not render 
performance impossible in such a way that a party should be eNempted from its obligation 
to pay. In other words, it was still technically possible for the payment obligation to be 
fulTlled despite economic diOculties.

àence, the court dismisses the appeal, holding that there was no such force majeure event. 
PiGewise, the court eNplains that it was not reasonable to invoGe the force majeure defence, 
which would entail that performance was impossible, while invoGing rebus sic stantibus 
in a separate lawsuit to asG for the contractual obligations to be modiTed. -he rebus sic 
stantibus principle should have been invoGed as a counterclaim in the same proceedings.

-he judgment is signiTcant as it clariTes that while the pandemic may have caused 
economic hardship, it does not automatically justify nonLperformance under force majeure, 
since economic hardship alone does not result in an impossibility to perform. In any 
case, it could be considered an alternation of the circumstances that would allow for the 
modiTcation of contractual obligations if correctly proven and invoGed.

Court procedure

(verview of court procedure

5ll civil, criminal and labour proceedings may have written and oral phases. 5dministrative 
proceedings are mainly conducted in writing.[2]
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-he oral principle is linGed to the immediacy principle. Immediacy requires that the judge 
who renders the judgment be the same as the one who heard the oral trial and has therefore 
had direct contact with the parties, the witnesses, the eNperts and the subject of the trial, 
enabling the judge to form an opinion on the case.

Vrinciples inherent to civil proceedings

Vrinciple of controversy or dual parties

-he parties must provide the court with all the relevant facts, which must be duly 
evidenced. -he court)s tasG is to consider the allegations and means of evidence provided 
by each party.

Vrinciple of equality of arms

Varties acting in a process must have access to the same resources in preparing their 
respective claims and defences. -his includes the right to access all evidence produced 
or observations made.

Vrinciples inherent to the object of the proceedings

Vrinciple of initiative

(nly the parties to an action may initiate civil proceedings and may determine the matter 
under dispute through the initial claim and counterclaim. -his principle entails that once 
an action has been brought before the court, only the parties to the claim may have any 
bearing on the action. -herefore, in general terms, the claimant is free to continue or 
withdraw the claim.

-he right of the defendant to be heard

-his right establishes that no judgment may be rendered against anybody without the party 
having had the opportunity to be heard. -his practice entails notifying the defendant of the 
initiation of proceedings and the main procedural acts. 5 breach of this principle would 
render the proceedings void.

Vrocedures and time frames

Civil and commercial claims must be resolved through either ordinary or oral proceedings.

(rdinary proceedings

Economic claims eNceeding Y10,––– and some speciTc matters set out in the Civil 
Vrocedure Paw, regardless of their economic value :most signiTcantly, challenge of 
corporate resolutions and protection of honour, personal image and privacyx, are resolved 
through ordinary proceedings.
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(nce the defendant has answered the complaint and, as the case may be, the claimant 
does the same with the counterclaim, or the corresponding terms to answer have elapsed, 
the court will summon both parties to a preliminary hearing to try to settle the dispute 
by agreement, or, if that is not possible, preparations for trial will begin, allowing both the 
claimant and the defendant to specify, clarify or rectify their allegations, raise procedural 
objections and propose evidence.

In the preliminary hearing, the court will decide on the procedural objections raised, accept 
the corresponding means of evidence and set a trial date.

In the trial, the evidence will be produced :eNamination of the parties, the witnesses and 
the eNpertsx and the parties will orally present their closing statements summarising the 
facts in dispute and the evidence supporting their allegations.

€ollowing the trial, the court will render its judgment.

(ral proceedings

(ral proceedings are used to resolve complaints with a value or economic interest not 
eNceeding Y10,–––, as well as other actions such as speciTc injunctive relief actions 
for the protection of collective and diffuse interests of consumers, some disputes 
over lease agreements, vacant possession actions, maintenance claims, actions for the 
rectiTcation of inaccurate harmful data, actions related to matters not included among 
those reserved for ordinary proceedings and, with certain special procedural features, 
appeals against decisions in industrial property matters handed down by the Spanish 
Vatent and -rademarG (Oce that eNhaust the available administrative remedies.

5s in the case of ordinary proceedings, oral proceedings are initiated by Tling a complaint 
with the court. Claims must be answered in writing. Counterclaims in oral proceedings are 
only accepted in limited cases. Vreviously, the matters dealt with in the preliminary hearing 
in ordinary proceedings :submission of evidence, procedural eNceptionsx were dealt with 
directly at the hearing in oral proceedings. Since 3 5pril B–B0 , with the entry intro force 
of Jasic Paw 1FB–B0, evidence must be submitted in writing within the Tve days following 
the notiTcation of the answer to the claim. In this period, the claimant must also respond 
to the procedural eNceptions the defendant raises in the answer to the claim. (nce all the 
evidence has been submitted, both parties will have three days to challenge the validity 
or authenticity of the documents Tled. 5ll of these procedural matters, including the need 
for a hearing, will be decided in a court order that the parties can challenge through a 
reconsideration appeal.

If the hearing does not taGe place, the court will render its judgment directly. If the hearing 
does taGe place, it will be limited to the practice of evidence and eventually the presentation 
of oral conclusions if so requested by the parties. €or hearings that are scheduled to taGe 
place after 3 5pril B–B0, judges may choose to render their judgment orally. If the parties do 
not eNpress their intention to appeal, the decision will become Tnal. If parties do eNpress 
their intention to appeal, they will have to notify the court within Tve days of the hearing 
having taGen place. -he B–Lday limit to submit the appeal will start from the moment the 
parties are notiTed of the judgment in writing.

Summary proceedings
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Monitory proceedings are a special type of proceeding available for the repayment of 
economic debts of any amount. It is a fastLtracG procedure through which parties seeG 
to obtain an enforceable resolution quicGly.

If the debtor does not submit a challenge and fails to pay, the court will  issue an 
order declaring the termination of the summary proceedings, allowing the creditor to 
seeG enforcement and payment of the amount owed. If the debtor submits a challenge, 
proceedings will continue as ordinary proceedings as described above, unless the amount 
does not eNceed Y10,––– or the subject matter is reserved for oral proceedings instead of 
ordinary proceedings.

EC Regulation 1896FB––6 provides for monitory proceedings at the European level. -his 
fastLtracG procedure is applicable to civil and commercial matters in crossLborder cases 
in which at least one of the parties is domiciled or habitually resident in a Member State 
:eNcept DenmarGx other than the country hearing the action.

Paw 10FB–10 provides for notarial monitory proceedings for claims of speciTc economic 
debts involving any amount :not applicable for claims involving debts arising from a 
contract between a consumer and a businessperson or professionalx. 5t the creditor)s 
request, the corresponding notary public will order the debtor to pay the amount due within 
B– worGing days. If the debtor cannot be located or the debt is challenged, the notarial 
proceedings will end without prejudice to the creditor)s right to claim the debt through 
judicial proceedings. If the order is made and the debtor fails to pay without challenging 
the debt, the notarial proceedings will be terminated and the notarial act obtained will 
constitute an enforceable instrument.

Interim relief

-he Civil Vrocedure Paw regulates interim relief, allowing Spanish courts to admit any Gind 
of interim measure to ensure the enforcement of a potential judicial ruling in favour of the 
petitioner.

-he court may allow the requested interim measure provided thatk

1. the claimant is able to show that there is a reasonable probability of success on the 
merits of the case4

B. in its absence there is a real risG that a judgment in favour of the claimant might not 
be eNecuted :for instance, the assets might be taGen abroad or otherwise removedx4

3. the measure is appropriate for securing the effectiveness of the resolution4 and

/. there are no less harmful measures that may be equally effective in securing the 
pending Tnal determination of the proceedings.

If the court ultimately allows the measures, the petitioner must provide a bond to cover any 
potential damage that the adoption of the interim measure may cause to the defendant. 
-he Spanish system on interim measures establishes a strict liability regime, meaning that 
if the petitioner loses on the merits, he or she will be liable for any damages arising as a 
result of harm suffered by the defendant because of the measures adopted.
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-he Spanish Civil Vrocedure Paw does not contain an eNhaustive list of these measures, 
so the petitioner may call for the adoption of any interim measure that will be useful to 
secure the future judgment.

5 request for interim measures is usually submitted to the court together with the 
complaint, but they may also be requested prior to the Tling of a lawsuit. In this case, the 
petition for interim measures must be Tled within B– worGing days of the granting of the 
measures with the court with jurisdiction to render a judgment in the main proceedings. 
Aevertheless, petitions for interim measures may be admitted after the Tling of a lawsuit 
under eNceptional circumstances. If the interim measure is revoGed, the petitioner will 
be ordered to maGe restitution for any harm caused to the defendant by implementing 
the measure. -he court may allow the defendant to substitute the interim measure for 
alternative security.

-he parties may appeal the court order accepting or rejecting the interim measure. If 
the order accepts the measure, Tling the appeal will not prevent the measure from being 
enforced.

5ppeals on civil matters

5ppeals on civil matters are as followsk

1. 5ppeal for reversalk allows parties to challenge interlocutory decisions issued by 
judges or court clerGs :formerly referred to as judicial secretariesx, lodging an appeal 
heard by the authority that issued the decision.

B. 5ppeal for reviewk allows parties to challenge decisions issued by court registrars 
that state the termination of the proceedings or prevent their continuation, lodging 
an appeal heard by the judge of the court in charge of the proceedings.

3. Remedy of appealk Tnal rulings :on the merits of the case, in whole or in partx 
may be challenged by the party whose claims have been rejected by lodging a 
remedy of appeal. -he appeal will be heard by the provincial court with territorial 
jurisdiction, which is the court immediately above the Trst instance court that issued 
the decision. If both parties are unsatisTed, each may appeal the decision.

/. Cassation appealk by lodging this appeal with the Supreme Court, parties challenge 
Tnal rulings issued by provincial courts owing to an infringement of substantive 
rules or procedural formalities when the appeal has reversal interest[3] or the 
proceedings concern speciTc fundamental rights.[4]

0. ENtraordinary appeals in the interest of lawk these may be lodged with the Supreme 
Court by the public prosecutor, the ombudsman and other public authorities with 
respect to the interpretation of procedural rules in which the holdings of the civil 
and criminal chambers of the high courts of justice diverge.

6. Complaintk this allows parties to challenge a court)s decision to reject admission of 
a remedy of appeals or a cassation appeal. -he complaint is heard by the court with 
jurisdiction to hear the rejected appeal.

‘udicial fee
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-he payment of a TNed fee is required from legal persons to initiate speciTc proceedings 
in civil or commercial courts.

Class actions

Class actions in Spain are reserved for consumer associations, certain authorised legal 
entities and other affected groups seeGing damages arising from the same matter.

It is understood that only those actions where the issues of fact that underlie each of the 
actions are suOciently common could be considered class actions. In any event, there is 
no eNpress regulation on the requisites with which class actions must comply, such as 
numerosity, commonality, typicality or adequacy of representation, nor the eNistence of 
a certiTcation of class that certiTes the fulTlment of such requisites. -he draft version 
of Jasic Paw 1FB–B0 included a regulation on class actions that transposed EU Directive 
B–B–F18B8. -he proposed law implemented an •optLout’ system under which a class 
action would represent all consumers unless they had eNpressly requested to be eNcluded. 
Jut this proposal lacGed the bacGing to be approved and thus was left out of the 
law. Aevertheless, the pilot case system introduced by Royal DecreeLPaw 6FB–B3 of 19 
December is a Trst step towards resolving highly similar claims :concerning general terms 
and conditionsx faster.

-he Civil Vrocedure Paw establishes several publicity requirements regarding class actions 
with the aim of ensuring suOcient protection of the corresponding private interests. -he 
decision could have res judicata effects. €urthermore, any action Tled while the class 
action is litigated could not be admitted in application of the lis pendens rule.

-herefore, there is currently no optLout procedure in Spain and consumers must )optLin) to 
participate in class actions.

Representation in proceedings

Spain has a peculiar representation system. -he general rule is that litigants must 
be represented in proceedings by a court representative, who is an independent legal 
professional acting as an intermediary between the party and the court, Tling the briefs 
that the party)s lawyer prepares and notifying the party of the resolutions issued by the 
court.

In criminal proceedings, representation by a court representative is optional at the 
investigation stage but mandatory as from the trial stage.

Service out of the jurisdiction

'ithin the European Union, service of process between Member States is governed by 
Regulation :EUx B–B–F178/. -he system established by this Regulation allows the service 
of judicial and eNtrajudicial documents in civil or commercial matters through direct 
communication between the agencies designated by the Member States :rather than the 
usual method of transmitting notiTcations through central authoritiesx.

-he applicant who forwards documents to the transmitting agency must translate the 
document into a language that the addressee understands or into the oOcial language 
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of the Member State where service is to be effected. -he documents are eNempt from 
legalisation or any equivalent formality. -he receiving agency should either serve the 
document itself or have it served within one month, according to the law of the receiving 
Member State, or by a particular method if this is requested by the transmitting agency 
and it conforms to the national law. -he Regulation also allows for the possibility of direct 
service by electronic means under speciTc conditions.

Jeyond the European Union, the Trst serving of an initial claim to a person or company 
domiciled in one of the countries that has ratiTed the àague Service Convention will 
be dealt with in accordance with the legal system established in that Convention, to 
which Spain is a party. -he Spanish central authority, pursuant to the Convention, would 
deliver the claim and attached documents to the other country)s central authority, which is 
responsible for passing them on to the defendant together with a translation of both the 
claim and the attached documents into the oOcial language of the country.

Paw B9FB–10 on international legal cooperation in civil matters applies in the absence 
of European regulations or international conventions. It provides for the application of 
the general principle in favour of international cooperation, according to which Spanish 
authorities must cooperate with foreign authorities even in the absence of reciprocity :the 
government may allow nonLcooperation with authorities of states that have repeatedly 
denied cooperation or in which there is a legal prohibition to cooperatex.  ‘udicial 
documents may be served through central authorities or by direct communication between 
the corresponding courts, or Spanish authorities may serve documents to the Tnal 
recipient by certiTed mail or an equivalent means of communication with acGnowledgment 
of receipt or any other guarantee of proof of receipt. ENtrajudicial documents may be 
served through central authorities or a notary. -he documents must be translated into a 
language that the addressee understands or into the oOcial language of the recipient state. 
Varties may request that the recipient state issue a certiTcate of completion of service of 
process and how it has been carried out.

Enforcement of foreign judgments

-he recognition and enforcement of foreign judgments are regulated by international 
treaties, Regulation 1B10FB–1B in the European Union and Paw B9FB–10.

EU Regulation 1B10FB–1B

-he recognition and enforcement of judgments in civil and commercial matters issued 
in the European Union countries were governed by Council Regulation :ECx Ao. //FB––1. 
-he Regulation was applicable to enforce any judgment given by a court or tribunal of 
a Member State. Enforcement under the Regulation included a twoLstage processk Trst, 
declaration of enforceability through eNequatur proceedings and, second, enforcement 
under the applicable lex fori. -his international enforcement model was amended through 
Council Regulation :ECx Ao. 1B10FB–1B, which replaced Council Regulation :ECx Ao. 
//FB––1 from 1– ‘anuary B–10. -he eNequatur proceedings prior to the enforcement 
of judgments, court settlements and public documents were abolished by the new 
Regulation. Mutual trust in the administration of justice in the European Union and the aim 
of maGing crossLborder litigation less timeLconsuming and costly justify the abolition of 
the declaration of enforceability prior to enforcement in the Member State addressed.
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Paw B9FB–10 on international legal cooperation in civil matters

Paw B9FB–10 regulates the recognition and enforcement of foreign judgments. It amends 
eNequatur proceedings previously governed under the Spanish Civil Vrocedure Paw of 
1881 that are applicable for the recognition and enforcement of foreign judgments in 
the absence of a treaty or special regulation. 5ccording to Paw B9FB–10, recognition and 
enforcement will be granted when the following requirements are metk

1. eNclusive domestic jurisdiction is respected4

B. foreign judgments are not contrary to domestic public policy4

3. the parties) rights of defence have been respected4

/. the foreign resolution is not incompatible with a domestic resolution or a previous 
foreign resolution that is recognised in Spain4 and

0. no national proceedings involving the same subject matter and parties were 
initiated prior to the foreign proceedings.

Paw B9FB–10 also regulatesk

1. the partial and incidental recognition of foreign judgments :in the latter case, the 
judge conducting the proceedings in which incidental recognition is sought must 
rule only on the matter for those proceedingsx4

B. the possibility of amending foreign judgments concerning matters that, by their own 
nature, can be modiTed :e.g., resolutions establishing child support payments or 
protective measures for minors and legally incapacitated adultsx4

3. the recognition, enforcement and registration of foreign judgments and public 
documents containing measures not recognised in the Spanish legal system 
through adaptation to other measures recognised in domestic legislation with 
equivalent effects and for a similar purpose4 and

/. the recognition and enforcement of foreign judgments issued in class action 
proceedings.[5]

5ssistance to foreign courts

5ssistance to foreign courts is governed by several different sets of rules, including the 
followingk

1. Regulation :EUx B–B–F1783 on Cooperation between the Courts of the Member 
States in the -aGing of Evidence in Civil or Commercial Matters. -he Regulation 
provides a swift procedure for the transmission of requests for the taGing of 
evidence directly between the courts of all the Member States of the European 
Union, with the eNception of DenmarG.

B. -he àague Convention of 18 March 197– on the -aGing of Evidence 5broad in Civil 
or Commercial Matters. -he system provided in this Convention differs essentially 
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from that outlined in Regulation :EUx B–B–F1783, in that such requests are not 
transmitted directly from the requesting court to the required court but to the central 
authority of the state where the evidence is sought. In Spain, that central authority is 
the Ministry of ‘ustice)s 2eneral Subdirectorate for International Pegal Cooperation.

Spain is also party to many bilateral and multilateral treaties, including the InterL5merican 
Convention on Petters Rogatory.

'hen no convention or treaty applies, assistance to foreign courts is governed by Paw 
B9FB–10 on international legal cooperation in civil matters. Cooperation will be granted 
pursuant to this frameworG under the following conditionsk

1. the request is not contrary to Spanish public policy4

B. the request is addressed to the Spanish court with authority to perform the taGing 
of evidence4

3. Spanish courts do not have eNclusive jurisdiction over the proceedings where 
evidence sought is intended to be used4

/. the request meets certain content and information requirements established by law4 
and

0. the government has not ordered nonLcooperation with the requesting country 
:because it may have repeatedly refused to cooperate or this is eNpressly prohibited 
in its legal system :see Section III.vxx.

5ccess to court Tles

In principle, access to court Tles is restricted to the parties, their lawyers and their court 
representatives. 5s a general rule, attendance at trial and access to the judgments is public, 
eNcept if there are reasons to protect privacy.

In the investigation stage of criminal proceedings, under certain special circumstances 
:risG of destruction of evidence or of compromising the investigationx, a court may Geep 
a Tle :or a part of itx secret from the parties. -he court)s decision must be grounded and 
the secrecy period cannot eNceed one month, which is eNtendable for additional monthly 
periods by subsequent court orders. 5dditionally, secrecy must be applied automatically 
if the judge orders the interception of communications.

Pitigation funding

-here are no speciTc legal limits on the funding of litigation by third parties. 5lthough this 
practice has historically been uncommon in Spain, it is usually reported in international 
arbitration involving foreign parties and appears in certain litigation cases.

Legal practice
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Con;icts of interest and Chinese walls

-here are certain Spanish regulations on the protection of information subject to con;icts 
of interest4 however, there are no eNpress regulations on the implementation of Chinese 
walls in law Trms.

In practice, information barriers are a reality in most legal services providers. Chinese walls 
are allowed and in some cases are even an obligation :including for professional legal 
servicesx in accordance with professional codes of practice.

In certain cases, especially in large mergers or acquisitions where both parties wish to be 
advised by the same law Trm, the consent in writing of both parties is requested.

Money laundering, proceeds of crime and funds related to terrorism

Paw 1–FB–1– of B8 5pril  provides uniTed regulations on the prevention of money 
laundering and of terrorist Tnancing, which were traditionally regulated separately.

5 range of nonLTnancial businesses and professions are subject to Paw 1–FB–1– for the 
prevention of money laundering, including lawyers and court representatives, whenk

1. they taGe part in the preparation or assessment of any transaction on behalf of their 
clients fork

@ the acquisition of real property or companies4

@ the management of funds, securities or any other assets4

@ the opening or management of current accounts, savings accounts or 
securities accounts4 or

@ the creation or management of a company,  a trust or  any analogous 
structure4 or

B. they act on behalf of their clients in any Tnancial or real estate transaction.

Money laundering is deemed to eNist regarding any goods derived from any criminal 
activity, regardless of the punishment foreseen for such activity.

-here are three levels of due diligence measures to be adopted depending on the type of 
client, business relationship, product or transaction, as well as certain other obligations 
that must be fulTlled.

Paw 1–FB–1– has been amended multiple times since its enactment. In particular, it wask

1. developed by Royal Decree 3–/FB–1/ :which establishes stronger due diligence 
measures and eNpands the information duties imposed on lawyers and other 
professionalsx4

B. amended by Royal Decree 11FB–18 :which transposes Directive :EUx B–10F8/9 of 
B– May B–10, establishing additional duties and measures to improve supervision 
and sanction of infractions, such as the obligation of private parties subject to the 
law to create internal procedures so that their employees, managers and agents 
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can communicate H including anonymously H relevant information on potential 
breaches of this legislationx4

3. amended by Royal Decree 7FB–B1 :which transposes Directive B–18F8/3 of 3– 
May B–18, increasing the scope of activities subject to regulation, imposing new 
due diligence measures and obligations relating to the identiTcation of beneTcial 
ownership in connection with legal persons, greater protection for whistleLblowers 
and establishing the creation of a single, central register of beneTcial ownership 
under the auspices of the Ministry of ‘usticex4

/. amended by Paw 18FB–BB :which, among other modiTcations, allows obliged 
entities belonging to the same category to create common information systems for 
the fulTlment of the due diligence obligations set out in Paw 1–FB–1–x4 and

0. recently amended by Royal DecreeLPaw 0FB–B3 :which regulates the infringement 
consisting of the absence of a declaration to the register of beneTcial ownership 
and includes modiTcations on the access and use of this register to adapt it to the 
latest European jurisprudencex.

€rom a criminal law standpoint, it is a criminal offence to acquire, process or transfer 
property in the Gnowledge that it was obtained as a consequence of a crime4 to commit any 
other act to conceal its unlawful origin4 or to assist any person involved in the acts with the 
aim of avoiding the corresponding legal consequences. It is also a criminal offence to carry 
out these actions recGlessly. Paw 1–FB–1– also maGes eNpress reference to evaded taN 
debts as liGely to be used for money laundering. -his implies that taN fraud can constitute 
the illegal origin of money laundering offences and, consequently, the beneTts of said taN 
fraud can constitute the object of a money laundering offence.

Data protection

Data protection in Spain is regulated by the 2eneral Data Vrotection Regulation[6] and Jasic 
Paw 3FB–18 on Data Vrotection and Digital Rights.

It is necessary to provide information to data subjects before the implementation of 
personal data processing and to base the processing on a legal basis recognised by the 
applicable regulations :such as prior consent or the eNistence of a legitimate interestx.

-he current data protection regulationsk

1. recognise the accountability principle, which imposes a proactive responsibility 
obligation that obliges organisations to establish measures guaranteeing and 
enabling the demonstration of compliance with the regulations4

B. focus on internal recording obligations, implying that, unless one of the legally 
established eNceptions applies, companies must maintain an internal, written 
record of the processing activities carried out4 and

3. in addition to the traditional rights of access, rectiTcation, cancellation and 
opposition, recognise and regulate rights such as the right to data portability, the 
right to be forgotten and the right to oppose proTling activities.
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'hen personal data is to be transferred to a country outside the European Economic 5rea 
in which regulations have not been identiTed by the EU authorities as ensuring an adequate 
level of protection, the controller must adopt additional safeguards :such as the use of EU 
standard contractual clauses for data transfers or to obtain data subjects) speciTc consent 
for the transferx.

€or legal professionals, it is important to fulTl the obligations under data protection 
regulations, since the provision of legal services implies the processing of personal data.

Documents and the protection of privilege

Vrivilege

ConTdentiality of information eNchanged between lawyers and clients is established in the 
‘udiciary Paw and in the 2eneral Regulation of the Pegal Vrofession.

5ll lawyers must Geep conTdential all the facts or information acquired as a result of 
their professional activity and cannot be required to testify with regard to such facts or 
information. ConTdentiality also eNtends to communications between lawyers of different 
parties, which may not be provided to the courts or clients eNcept with the eNpress 
authorisation of the other professionals subject to conTdentiality or when the sender has 
eNpressly stated that the communications are not subject to professional conTdentiality.

ConTdentiality is therefore both a privilege and a legal obligation, encompassing all facts 
and documents Gnown or received in the eNercise of the legal profession. 5 breach of this 
obligation could lead to criminal liability as well as sanctions from the Jar 5ssociation.

-he teNt of the recent new 2eneral Regulation of the Pegal Vrofession eNpressly recognises 
professional conTdentiality in the case of inLhouse lawyers. Aevertheless, under EU law, 
the conTdentiality and secrecy of communications for inLhouse counsel may not apply in 
situations such as antitrust investigations initiated by the European Commission.[7]

Vroduction of documents

Under Spanish law, parties may be required to produce any document considered relevant 
or useful by the court. -he Civil Vrocedure Paw establishes that a party may require the 
counterparty to produce documents unavailable to the former and relating to the subject 
matter of the dispute or to the effectiveness of the means of evidence.

-he test performed by Spanish courts is usually rigorous and the requested document 
must be directly connected with the dispute. Spanish courts eNpect the document 
requested to be speciTc4 in other words, the requesting party must be certain of its 
eNistence, and it must refer to that speciTc, identiTable document and to no other 
document that relates to the general issue.

Aaturally, criminal investigation courts operate under different standards and often request 
the parties or third parties :banGs, telecommunications companies and airlines, etc.x 
to provide information and documents. -his can be done either at the initiative of the 
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investigating judge or following a request by the public prosecutor, the police or any party 
to the proceedings.

Decree Paw 9FB–17 speciTcally regulates the production of documents applicable only 
to procedures of claims for damages derived from antitrust infringements. It entitles 
claimants to request that the judge order the counterparty or third parties to grant access 
to speciTc sources of evidence necessary to substantiate the claim. -his regulation is 
governed by the principle of proportionality and does not permit indiscriminate searches 
of information. -he production of documents may be requested before the proceedings 
commence, at the time of the submission of the claim or while the proceedings are under 
way. In all cases, production will be ordered only after the claimant has presented suOcient 
facts and evidence to justify the viability of the claim for damages. -he claimant will bear all 
eNpenses derived from the proceedings and damages that may rise from an inappropriate 
use of the sources of evidence obtained by these means or if no claim is Tled following 
the completion of the disclosure.

Vretrial proceedings

-he Spanish Civil Vrocedure Paw allows parties to obtain the information necessary to Tle 
an action through pretrial proceedings. -he basis for these proceedings is that in some 
cases the future claimant may Tnd it impossible to obtain all the information necessary to 
Tle an action without the assistance of judicial authorities. 5ccording to the Civil Vrocedure 
Paw, pretrial proceedings are limited to the following issuesk

1. the production of documents or evidence of facts regarding capacity4

B. representation and legal standing4

3. the disclosure of items in possession of the respondent and upon which the trial will 
be based4

/. the disclosure of wills and other testamentary documentation4

0. the  disclosure  of  accounting  documentation  of  companies  and  owners 
associations4

6. the disclosure of insurance policies4

7. the disclosure of medical records4

8. the determination of the members of the group who initiate legal actions for the 
defence of the collective interest of consumers4 and

9. the disclosure of information regarding the origin and distribution of merchandising 
networGs pertaining to disputes involving industrial and IV matters.

In any event, the petitioner must lodge a suOcient guarantee to cover any hypothetical 
damage that may occur if no action or claim is Tled following the completion of pretrial 
proceedings.

-aGing of evidence in advance
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-he Civil Vrocedure Paw also allows the parties to request that evidence be taGen in 
advance :even before the initiation of legal proceedingsx when there is justiTable fear that, 
owing to the activity of persons or owing to the circumstances, the evidentiary acts may 
not be carried out at the usual procedural moment.

Alternatives to litigation

(verview of alternatives to litigation

5rbitration and other alternative dispute resolution means are a real and effective channel 
for settling commercial disputes in Spain. So much so that, under Jasic Paw 1FB–B0, 
5DR has become a requirement for admitting civil and commercial claims. -his section 
provides a brief outline of the current status of eNtrajudicial mechanisms in Spain, focusing 
on arbitration, mediation and eNpert determination.

5rbitration

-he Spanish 5rbitration Paw passed in B––3 established a very favourable legal frameworG 
for arbitration. Its main goal was to provide economic agents with an eOcient and ;eNible 
dispute resolution mechanism, in both the domestic and the international arenas. It was 
hoped that this would have two positive effects for the legal systemk from a domestic 
perspective, it should relieve the courts of a signiTcant number of cases for which the 
;eNibility of the procedure and the specialisation of the arbitrators prove to be a more 
appropriate alternative4 and from an international perspective, it should promote Spain as 
a seat of international arbitration. In general, it can be said that the 5rbitration Paw has 
fulTlled those eNpectations.

Spanish awards are immediately enforceable, even if a request to set aside the award has 
been Tled. -he 5rbitration Paw provides that Spanish awards may be set aside only on the 
following groundsk

1. the arbitration agreement does not eNist or is void4

B. the party challenging the award has not been given proper notice or an opportunity 
to present its case4

3. the arbitrators have ruled on questions not submitted for their consideration4

/. the composition of the arbitral tribunal or the arbitration proceedings has been 
irregular4

0. the arbitrators have decided on questions that cannot be settled by arbitration4 or

6. the award is contrary to public policy.

-he action to set aside the award is not an appeal and therefore does not entail a review 
of the merits of the case. Spanish case law is consistent with this approach, maGing clear 
that the scope of review in proceedings to set aside an award is strictly limited to verifying 
that the essential principles of due process have been observed during the arbitration.
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-he enforcement of foreign awards in Spain is governed by the Aew OorG Convention. 
Since Spain made no reservation as to its scope of application, the Aew OorG Convention 
governs the enforcement of any foreign arbitration award, even if the place of arbitration 
is located in a nonLsignatory state. Spanish courts favour simplicity and eNpeditiousness 
when enforcing foreign awards.

-he 5rbitration Paw represents a real breaGthrough in developing Spanish arbitration 
as an eOcient alternative to litigation and promoting Spain as an attractive seat for 
international arbitration, especially in connection with investments and transactions 
relating to SpanishLspeaGing countries. Spanish arbitration institutions and practitioners 
are fully committed to this active arbitration process, leading initiatives to encourage 
recourse to arbitration in Spain.

Paw 11FB–11 was passed to amend the 5rbitration Paw. -wo features of the amendment 
stand out. €irst, the amended Paw retains the fundamental pillar of arbitrationk that of 
party autonomy. Second, to unify case law and guarantee greater legal certainty, the 
H limited H competence for judicial control of arbitration was concentrated in the high 
courts of justice. It falls within their authority to hear actions for annulment of arbitral 
awards rendered in arbitration where Spain is the seat of arbitration and to hear requests 
for recognition of foreign awards. -he role of supporting arbitration :eNcept the judicial 
appointment of arbitratorsx falls to Trst instance courtsk they continue to assist in the 
taGing of evidence, the judicial granting of interim measures and the enforcement of 
awards.

Mediation

Mediation is eNpressly regulated as an alternative to judicial proceedings and arbitration 
by Paw 0FB–1B on mediation in civil and commercial matters. It incorporates European 
Varliament and Council Directive B––8F0BFEC of B1 May B––8 on certain aspects of 
mediation in civil and commercial matters into Spanish law. -he aim of the Paw was to 
regulate a fast and effective process for solving con;icts, reducing the burden of litigation 
weighing down Spanish courts.

It is applicable to civil and commercial matters, including crossLborder disputes, eNcept 
as regards rights and obligations that are not at the parties) disposal under the relevant 
applicable law. -his regulation is not applicable to criminal mediation, mediation with 
public authorities, labour mediation or mediation in consumer matters.

-he Tnal agreement or settlement ultimately reached by means of mediation is binding on 
the parties. It can cover all or only part of the matters subject to mediation. If the parties 
wish it to be enforceable, the agreement must be converted into a public deed.

(n 13 December B–13, Royal Decree 98–FB–13 was approved, developing speciTc aspects 
of Paw 0FB–1B.

(ther forms of alternative dispute resolution

5part from arbitration and mediation, eNpert determination is considered a valid alternative 
to litigation in Spain. ENpert determination is a ;eNible procedure for the resolution 
of disputes based on the decision of an independent third partyk the eNpert. ENpert 
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determination is regarded as especially suitable for factual disputes. Recourse to eNpert 
determination is also common in disputes in which a high degree of technical Gnowledge 
is required, such as those resulting from construction contracts.

PiGewise, conTdential binding offers and collaborative law are eNpressly provided for as 
5DR mechanisms in Jasic Paw 1FB–B0. (n the one hand, conTdential binding offers are 
similar to the •without prejudice’ offers institution in common law countries and they 
consist of offers that a party maGes to try to settle a dispute in a conTdential manner 
visLPLvis a future judge. (n the other hand, collaborative law is a negotiation process in 
which the lawyers involved agree not to represent their clients in court if they are unable 
to fully or partially settle the dispute.

Outlook and conclusions

-he year B–B/ was a year of moderate economic growth for Spain, with Tgures revised 
upwards in the third quarter of the year and a slight acceleration in employment rates 
in the fourth quarter. -he potential rise in US tariffs suggests growth could slow in 
B–B0. -he ;oods in Walencia on B9 (ctober B–B/ had an important social and economic 
impact. 5 greater supply of renewable energy, the recovery of the agriLfood sector and 
strengthening of domestic demand may help to mitigate the risGs associated with rising 
global uncertainty.

-his year’s legislative activity has been marGed by the UA B–3– 5genda. Reforms have been 
introduced to protect digital rights and address cybercrimes such as identity theft, which 
are on the rise. Paws on environmental sustainability have implemented taN incentives for 
cleanLtechnology investments and promoted the circular economy.

-here has also been a strong push towards higher eOciency in the administration of justice 
and the protection of the right to defence. 5DR will now be a procedural requirement 
in civil and commercial cases, virtual hearings have become the norm and pilot cases 
are introduced as a way of eOciently resolving similar legal issues relating to general 
terms and conditions. 5 widespread organisational reform is now under way, replacing 
singleLjudge courts with district courts and establishing local justice oOces with broader 
powers. -he right to defence has been reinforced with a stronger protection of the 
conTdentiality of lawyerHclient communications and a greater transparency in terms of 
legal fees and other legal costs.

International arbitration has also continued to eNpand :in both commercial and investment 
arbitrationsx, consolidating Spain’s status as a reference country in the Teld, especially for 
disputes involving Patin 5merican parties.

Endnotes
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1  The General Council of the Judiciary comprises the President of the Supreme Court, 
who presides over it, and 20 members, 12 of whom are sitting judges and eight of 
whom are jurists of extensive renown. The General Council must be renewed in full 
every five years. Its members are appointed by the Congress and Senate by a qualified 
three-fifths majority. The existence of this qualified majority and the lack of agreement 
between Spain's two majority parties has resulted in a current failure to renew the 
Council, whose members will continue to serve until the Council is renewed as publicly 
reported.   � Back to section

2  As from 1 January 2016, all legal professionals, judicial bodies and public prosecutors 
must use existing electronic systems – mainly, the Lexnet system – for filing briefs and 
documents and making judicial communications (Law 42/2015 amending the Spanish 
Civil Procedure Law).   � Back to section

3  The decision contradicts the Supreme Court's case law, the case relates to a matter 
on which the case law of provincial courts diverges or the appealed decision applies 
laws on which there is currently no Supreme Court case law.   � Back to section

4  See Year in Review in relation to the reform of cassation appeals.   � Back to section

5  The resolution will not be applicable to those affected in Spain who have not expressly 
adhered to the foreign class action if it has not been communicated or published in 
Spain by means equivalent to those provided for in the Spanish Civil Procedure Law, 
or those affected in Spain have not had the same opportunities to participate in or to 
opt out of the proceedings in the foreign state.   � Back to section

6  General Data Protection Regulation, (EU) Regulation 2016/679.   � Back to section

7  See the CJEU's decision in Akzo Nobel Chemicals Ltd v. Commission.   � Back to section
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