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Introduction

In Portugal, judicial litigation is the most widely used type of dispute resolution. The 
majority of convicts are resolbed ky the national judicial system through its large court 
networx, sukject to speciHc and comple( procedural rules. Aoweber, owing to the lacx 
of e)ciency of the Portuguese judicial system, the importance of arkitration and other 
alternatibe dispute resolution 20DR3 methods has keen increasing signiHcantly. In fact, in 
1415, more than :S,SC: arkitration proceedings were initiated kefore arkitral institutions 
in Portugal 21,444 more than in 14113.[1]

There are three lebels of judicial jurisdiction in PortugalL Hrst instance courts, second 
instance courts and the 8upreme 9ourt. 0t Hrst instance, there are specialised courts 
for speciHc matters, such as cibil, criminal, commercial, lakour, family, competition and 
intellectual property rights. The 0ppeal 9ourt of qiskon also created specialised and 
autonomous sections for appeals concerning speciHc matters such as commercial, 
competition and intellectual property rights litigation.

8ince the length and duration of judicial proceedings are still the main proklem of 
dispute resolution in Portugal, during recent years, the state has keen actibely amending 
the  legal  system.  To address the  growth of  judicial  litigation and to  improbe the 
effectibeness and the lebel of specialisation of the courts and judges, the state has not only 
implemented procedural rules kut also improbed its infrastructure 2kuilding new courts and 
implementing new technologies3 and modiHed the structure of the judicial organisation. 
Progress has keen made and the duration of declaratibe proceedings has decreased 
signiHcantly from an aberage of 14 months in 14:5 to an aberage of :: months in 1411.[2]

Aoweber, some courts are particularly slow and it is not uncommon for comple( cases to 
last seberal years in the Hrst instance lebel and for appeals on the merits, when these imply 
a rebiew of the facts of the case, to last up to :1 months.

Year in review

The year 141S was not bery productibe in terms of new debelopments in legislation that 
was accentuated ky the parliamentary elections that toox place in March 141S and the new 
gobernment taxing o)ce. Aoweber, there were a few important legislatibe amendments to 
the judicial system, particularly in matters of cibil and criminal proceedings.

0dditionally, improbements made in terms of the trends of digital access to courts and 
pending proceedings continue.

Prebiously, only the parties to proceedings had digital access and they could sukmit 
pleadings electronically only for cibil proceedings pending in the Hrst instance courts. 
Aoweber, since 14:O, all judicial proceedings, including those pending in appeal courts, are 
digitally abailakle e(cept during the pretrial stage of criminal proceedings. 8ince 14:6,[3] 
the 9ibil Procedure 9ode has estaklished that trials may ke recorded ky bideo or audio 
and witnesses may ke heard ky bideoconference from different locations 2i.e., not from 
the court of their place of residence3, such as the premises of the municipality or district 
where a witness libes. In addition, citizens may consult court cases, oktain information, 
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re/uest certiHcates and Hle documents or pleadings in any court 2i.e., it need not ke the 
court hearing the case3.

Recently there habe keen further debelopments with the puklication of 'rder 1FF-141S-: 
of :C 'ctoker, that e(tended the rules on electronic processing to cases and procedures 
pending kefore the Puklic ProsecutorNs ')ce. 7urthermore, DecreeWqaw 6:-141S of 11 
€obemker and DecreeWqaw OE-141S of E €obemker was approbed, implementing the 
electronic serbice of summons and notiHcations to procedural parties and incidental 
interbeners 2either natural or legal persons3 in legal proceedings, ky maxing them abailakle 
in a digital area reserbed for the recipient, associated with their email address. These 
measures are e(pected to decrease costs, promote a more e)cient and e(pedited 
resolution of convicts, and kring citizens closer to the judicial system.

0s a result of the cobidW:6 pandemic, it has kecome increasingly more common to habe 
witnesses, e(perts and lawyers attend court hearings through platforms such as Microsoft 
Teams or 9isco Geke(. These means of communication habe continued to ke used ky the 
courts from 0pril 141: to date, and the situations in which they are used are kecoming 
less e(ceptional.

qitigation costs habe continuously increased in recent years. 0ccording to the qitigation 
9osts Regulation, parties inbolbed in court proceedings are okliged to pay court fees. The 
e(act amount to ke paid depends on the balue of a claim, which means that the higher the 
balue of the claim, the more court fees will ke charged. Aoweber, in cases where the balue 
of the claim is akobe J1EC,444, the losing parties may re/uest the court to reliebe them of 
the payment of a large percentage of the court fees. The high cost of litigation has keen 
under discussion and the gobernment may taxe some measures to maxe the cost more 
reasonakle and fair. In particular, on 1: 7ekruary 141S, the Portuguese 9onstitutional 9ourt 
declared the unconstitutionality, with general kinding force, of the rule that imposes the 
okligation to pay the remainder of the court fee 2i.e., the remainder of the court fee when 
the balue of the claim is akobe J1EC,4443 on the defendant who has fully won the case, 
and stated that the defendant shall asx for the amount it has paid in part costs.

The Insolbency qaw was amended 2and came into force on 14 May 14:13 to introduce 
fastWtracx court approbal procedures for restructuring plans, which habe probed to ke 
successful. In particular, the special recobery procedure seexs to probide korrowers with 
some leeway in negotiating recobery plans with their creditors in the ebent of imminent 
insolbency.

The insolbency legal frameworx was recently signiHcantly amended once again to 
transpose Directibe 2BU3 14:E-::51, which estaklishes measures to support and e(pedite 
corporate restructuring processes and payment arrangements. It was further amended in 
141S to foresee that the serbice of legal persons is, as a rule, effected ky electronic means.

0nother important legislatibe innobation was the implementation of the 0ntiW9orruption 
qegislatibe Pacxage, which consists of a numker of new measures to prebent economic 
and Hnancial crimes. The most signiHcant debelopments were qaw €o. 6S-141: of 
1: Decemker, the Ghistleklowing qaw,[4] and the ;eneral Regime for Prebention of 
9orruption.[5] In particular, the Ghistleklowing qaw transposed Directibe 2BU3 14:6-:65E 
and goberns the general rules on the legal protection of whistleWklowers in respect of 
infringements of BU law. In addition, the ;eneral Regime for Prebention of 9orruption 
estaklished the okligation for companies with C4 or more employees to adopt a code 
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of conduct 2principles, balues and rules of action in matters of professional ethics and 
disciplinary sanctions for failure to comply with them3 and a risx prebention plan 2areas of 
actibity and actions with a risx of corruption and related infringements, the prokakility of 
these occurring, and prebentibe and correctibe measures to reduce this prokakility3. 'n F 
–une 1415, the gobernment puklished 'rder €o. :CCWV-1415, declaring the estaklishment 
of the €ational 0ntiW9orruption Mechanism 2MB€093, as an independent administratibe 
kody with the mission of promoting transparency and integrity in the conduct of puklic 
o)ce and guaranteeing the effectibeness of policies to prebent corruption and related 
offences. In 1415, E1 crimes of corruption and :4S crimes of money laundering were 
recorded in Portugal.[6]

These amendments are in line with the strategies of the Buropean Union and the 
Portuguese gobernment to strengthen measures for the prebention of corruption and 
economic crimes in the same bein’ for e(ample, qaw €o. E6-141: of 1S €obemker 141: 
transposed into national law Directibe 2BU3 14:6-E:5 regarding fraud and counterfeiting 
of nonWcash means of payment.

0nother important debelopment has keen the ongoing improbement and strengthening 
of the Portuguese legal system regarding the protection of bictims of crimes against 
se(ual freedom, namely the puklication of qaw €o. SC-1415 of :E 0ugust, which e(tended 
the deadline for Hling a complaint and initiating criminal proceedings from si( months 
to one year. This improbement is also ebident in qaw €o. C:-1415 of 1O 0ugust, which 
sets out the criminal policy okjectibes, priorities and guidelines for the 1415X141C 
kiennium and also from the qaw S-141S of :C –anuary, which Hnished the transposition 
of Directibe 14::-65-BU on comkating the se(ual akuse and se(ual e(ploitation of 
children and child pornography, and proposals to e(tend the scope of the crime of 
discrimination and incitement to hatred and biolence, and of Directibe 2BU3 14:E-:5E: 
of the Buropean Parliament and of the 9ouncil of C –uly 14:E, on the Hght against 
fraud to the UnionNs Hnancial interests ky means of criminal law. 0dditionally, in 141S the 
Portuguese gobernment also approbed the €ational 8trategy for the Rights of +ictims 
of 9rime for the years 141S to 141O, which aims to ensure that crime is prebented and 
that effectibe responses are found to all situations of bictimisation, without neglecting the 
speciHc needs of particularly bulnerakle bictims, particularly in the Held of biolence against 
women, domestic biolence, genderWkased biolence, illWtreatment of children and young 
people, human tra)cxing, discrimination kased on se(ual orientation, gender identity and 
e(pression and se( characteristics, and discrimination kased on racial or ethnic origin.

Court procedure

'berbiew of court procedure

Voth cibil and criminal proceedings include different stages. ;enerally, proceedings are 
initiated ky the parties sukmitting pleadings, followed ky a stage in which ebidence is 
probided. The 9ibil Procedure 9ode estaklishes that all witnesses must ke indicated in the 
claim at the time it is sukmitted, eben though the initial list may ke later supplemented. 
8ukse/uently, the court estaklishes the okject and the controberted factual topics of the 
case and the trial taxes place, with the e(amination of the witnesses and Hnal oral closing 
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statements, kefore the court issues its decision. 7inally, probided that speciHc conditions 
are met, the parties can appeal the judgment.

Procedures and time frames

There are two xinds of cibil proceedingsL declaratibe and enforcement. Through the 
former, the courtNs decision has res judicata effect. 0ccording to the 9ibil Procedure 9ode 
currently in force, the court decides on issues raised ky the parties. The court may taxe 
decisions on facts that were not raised ky the parties only if those facts are instrumental, 
complementary or noticeakle. The court can conbict a defendant only to the e(tent re/uired 
ky a claimant and cannot adjudicateultra petita.

Bnforcement proceedings may serbe three purposesL

:. the payment of an amount’

1. the delibery of a speciHc okject’ or

5. forcing the counterparty to carry out a certain action.

These enforcement proceedings are Hled kased on an enforcement title that can ke a 
prebious court decision or certain documents estaklished at law 2e.g., some contracts, 
mortgages or deeds, probided that the documents are signed kefore a notary puklic[7] or 
certiHed ky the same, and also che/ues3.

Usually, it taxes one to three years for a Hnal court decision to ke issued in ordinary 
declaratory proceedings, while enforcement proceedings tend to taxe from one to two 
years.

To aboid damage resulting from a delay in court decisions and to ensure the effectibeness 
of a Hnal decision, claimants may re/uest that the court issues ade/uate preliminary 
injunctions, which are urgent proceedings that can taxe from two to si( months.

The akobeWmentioned time frames are merely indicatibe, as proceedings may ke longer 
or shorter depending on the worxload of the court with which the claim is Hled and the 
particular circumstances of the case, as well as the arguments put forward.

8ince 14:S, it has keen possikle to launch preWenforcement e(trajudicial proceedings[8] 
that allow the claimant to berify whether the defendant has any attachakle assets kefore 
Hling a claim.

Unlixe cibil proceedings, where the parties play a major role 2although courts play an 
increasingly important role under the new 9ibil Procedure 9ode3, in criminal proceedings, 
the court has total control of the case and the duty to seex the truth. In this respect, the 
court may order the e(ecution of any proceedings re/uired to uncober the truth. ;enerally, 
ordinary criminal proceedings in Portugal taxe almost two years, kut in speciHc cases, 
such as whiteWcollar crimes, proceedings tend to taxe longer. 'nce again, the duration of 
the proceedings probided here is also merely indicatibe.

9lass actions
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The Portuguese 9lass 0ctions 0ct was enacted ky qaw €o. O5-6C,  of 5: 0ugust. 
It  estaklishes an opt system, granting all  citizens,  indibidually or through relebant 
organisations, the right to initiate class actions, within the terms estaklished therein, for 
the purpose of prebenting, terminating or judicially persecuting infringements against 
puklic health, consumer rights, /uality of life and the preserbation of the enbironment and 
cultural heritage, as well as guaranteeing the defence of state property, the property of the 
autonomous regions or of the local authorities 2e.g., municipalities3.

9lass or group proceedings can ke krought ky indibiduals, associations and foundations 
created for the defence of relebant interests 2regardless of their direct interest in a case3, 
and ky local authorities in the interests of the residents in their area.

0lthough prebiously they were not bery common in Portugal, the numker of class actions 
Hled ky retail inbestors, or associations on kehalf of retail inbestors, for the protection 
of the inbestorsY homogeneous indibidual or collectibe interests in Hnancial instruments, 
and popular actions Hled ky the consumer associations with the purpose of ensuring 
consumer safety and protection, including followWon pribate enforcement class actions, 
has increased signiHcantly in the past few years, to the point where Portugal has kecome 
one of the most actibe Buropean jurisdictions in this Held.

Recently, DecreeWqaw €o. ::SW0-1415 of C Decemker transposed into national law 
Directibe 2BU3 1414-:O1O of the Buropean Parliament and of the 9ouncil of 1C €obemker 
1414, which estaklishes the regime applicakle to national and crossWkorder class actions 
X krought on the grounds of infringements ky professionals of the probisions of national 
and Union law that harm or are lixely to harm the collectibe interests of consumers 
X for the protection of consumersN rights and interests. This DecreeWqaw kroadens the 
list of re/uirements for legitimacy to Hle a class action relating to the independence of 
associations and foundations and the Hnancing of class actions ky third parties. Gith 
regard to the estaklishment of a procedural mechanism for class actions at an BU lebel, 
DecreeWqaw €o. ::SW0-1415 probides for the possikility for /ualiHed entities designated ky 
other Memker 8tates to kring crossWkorder class actions to Portuguese national courts. 
7urthermore, this qaw also foresees that consumers who are not hakitually resident in 
Portugal at the time the class action is Hled will habe to e(press their will to ke represented, 
in order to ke kound ky its outcome. 7inally, the aforementioned DecreeWqaw estaklishes 
that class actions krought ky a plaintiff who has entered into a Hnancing agreement with 
a third party where at least one of the defendants in the proceedings is a competitor of the 
thirdWparty funder or is an entity on which the thirdWparty funder depends are not admissikle.

Representation in proceedings

In cibil proceedings, parties must ke represented ky a lawyer wheneber the balue at staxe 
e(ceeds JC,444 or when the proceedings are taxing place kefore the higher courts.

In criminal proceedings, indibiduals considered formal suspects must ke assisted and 
represented ky a lawyer at seberal stages. Therefore, the assistance of lawyers is 
mandatory during interrogation, trial and appeal, among other matters. 0s regards the 
representation of bictims, speciHc procedures must also ke carried out with the assistance 
of lawyers, such as Hling personal claims or appeals. 9onbersely, witnesses may also ke 
assisted ky lawyers kut only to ensure that they xnow their rights.
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8erbice out of the jurisdiction

Pursuant to the 9ibil Procedure 9ode, when a defendantNs domicile is located outside the 
Portuguese jurisdiction, the initial summons or other notices re/uesting attendance to 
court will ke serbed ky post, ky means of a registered letter with acxnowledgement of 
receipt, unless applicakle international treaties or conbentions probide otherwise.

'ther notices will ke serbed to the lawyer appointed ky the party. 8erbice of judicial and 
e(trajudicial documents in cibil and commercial matters within the Buropean Union is 
goberned ky 9ouncil Regulation €o. :565-144E of :5 €obemker,[9] in which the particular 
formalities are set out, especially concerning the okligation to serbe notice through the 
puklic authorities of the addressed state and to comply with speciHc rules of the relebant 
jurisdiction.

In criminal proceedings, notices for parties whose domicile is outside the Portuguese 
jurisdiction will ke serbed according to the rules set out in international treaties and 
conbentions. Portugal is a party to the 9onbention on Mutual 0ssistance in 9riminal 
Matters estaklished ketween Memker 8tates of the Buropean Union of 16 May 1444. 
Pursuant to this 9onbention, as a general rule, each Memker 8tate sends procedural 
documents directly to the persons who are in the territory of another Memker 8tate, ky 
post.[10] In certain cases, howeber, the documents will ke sent through the competent 
authorities of the re/uested Memker 8tate 2e.g., if the procedural law of the state re/uires 
proof of serbice of the document on the addressee other than the proof probided ky an 
ordinary letter3. Portugal is also a party to the Buropean 9onbention on Mutual 0ssistance 
in 9riminal Matters of 14 0pril :6C6. Pursuant to this 9onbention, documents will ke serbed 
ky means of letters rogatory sent to the competent entities of the state concerned.

Bnforcement of foreign judgments

Githin the Buropean Union, 9ouncil Regulation €o. :1:C-14:1 of :1 Decemker 14:1 sets 
out the conditions under which a judgment 2concerning cibil and commercial matters3 
issued in a Memker 8tate can ke enforceakle in another Memker 8tate.

Therefore,  pursuant to this Regulation,  a judgment issued in a Memker 8tate and 
enforceakle in that Memker 8tate may ke enforceakle in Portugal when, upon Hling of 
a judicial application ky the interested party, the court has recognised the enforceakility 
of the judgment. The application of enforceakility is Hled kefore the competent superior 
court.

Githout prejudice to the international conbentions and treaties in force 2e.g., the qugano 
9onbention3, under Portuguese law, it is generally possikle to enforce foreign cibil judicial 
judgments upon a prior conHrmation procedure kefore a Portuguese court.

This conHrmation will ke granted wheneberL

:. there are no wellWgrounded doukts concerning either the authenticity of the 
sukmitted documents or the fairness of the decision’

1. the decision is Hnal according to the law of the country where the judgment was 
rendered’

5.
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the okject of the decision does not fall within the e(clusibe international jurisdiction 
of Portuguese courts, and the jurisdiction of the foreign court has not keen 
determined fraudulently’

S. there are no other pending proceedings ketween the same parties, kased on the 
same facts and habing the same purpose, and no ruling on the same case has keen 
issued ky a Portuguese court’

C. the defendant was duly notiHed of all the proceedings according to the law of the 
country where the judgment was rendered’

F. the foreign court proceedings complied with the procedural law re/uirements and 
each party receibed an ade/uate opportunity to present their case fairly’ and

E. the acxnowledgement of the decision is not patently incompatikle with the puklic 
policy of the state.

0ssistance to foreign courts

Portuguese courts can probide assistance to foreign courts when re/uired ky means of 
letters rogatory, unless the e(ecution of the re/uested proceedings biolates Portuguese 
puklic policy, the letter rogatory is not duly legalised, the e(ecution of the re/uested 
proceedings compromises national sobereignty or security, or the e(ecution of the 
re/uested proceedings leads to the e(ecution of a foreign court decision sukject to 
conHrmation ky the Portuguese courts.

0ccess to court Hles

The 9ibil Procedure 9ode, as a general rule, probides that court Hles may ke accessed ky 
the parties, lawyers or any person with a relebant interest in the proceedings’ howeber, 
the e(amination of court records is more restricted when the disclosure of information 
may cause damage to a personNs dignity or pribacy, is contrary to puklic balues 2e.g., 
adoption or diborce proceedings3 or may harm the effectibeness of the decision to ke 
issued ky the court, such as, for instance, in interim application proceedings. 0ccording 
to a recent amendment to the 9ibil Procedure 9ode, access to a case Hle may ke restricted 
in compliance with the ;eneral Data Protection Regulation 2;DPR3 if the personal data 
deribed from the proceedings is not relebant for the sukject matter of the dispute.

In addition, the 9riminal Procedure 9ode, as a general rule, probides that parties and 
lawyers are allowed to access the court records. €ebertheless, the e(amination of court 
records at the inbestigation stage always re/uires the puklic prosecutorNs or judgeNs 
authorisation. Third parties who habe relebant interests in the proceedings may also 
re/uest authorisation to access court Hles, unless the proceedings are conHdential. This 
occurs wheneber the puklic prosecutor or judge forkids the parties and their lawyers 
from accessing such records during the inbestigation stage, since their disclosure could 
interfere with the inbestigation or cause damage to any of the parties.

qitigation funding
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ThirdWparty litigation funding is not prohikited ky Portuguese law and until recently was 
relatibely unseen in the Portuguese litigation landscape.

The situation has changed dramatically since 1414, with the incorporation of a numker of 
bery kelligerent pribate consumer protection associations, who habe resorted to thirdWparty 
funding to support a bery signiHcant numker of class actions, including, as already 
mentioned, followWon pribate enforcement proceedings related to consumer protection 
rights.

Until the entry into force of the akobeWmentioned DecreeWqaw €o. ::SW0-1415, of C 
Decemker, there was no regulation or legislation on thirdWparty funding in our jurisdiction.

0ccording to DecreeWqaw €o. ::SW0-1415, plaintiffs who receibe thirdWparty funding must 
sukmit the Hnancing agreement to the court along withL

:. a Hnancial summary listing the sources of funding used to support the class action’ 
and

1. the barious costs and e(penses to ke korne ky the thirdWparty funder.

0dditionally, according to this DecreeWqaw, the Hnancing agreement must guarantee the 
independence of the plaintiff and the aksence of convicts of interest. €amely, the third 
party Hnancing the class action may not impose, impede or invuence in any way the 
decisions relating to the class action, including, in particular, the choice of legal counsel, 
the deHnition of the procedural strategy and the decisions to Hle, continue, withdraw, settle, 
appeal and, in general, carry out or not carry out any procedural act within the scope of the 
class action.

7urthermore,  DecreeWqaw €o. ::SW0-1415 estaklishes that the thirdWparty funderNs 
remuneration must ke a fair and proportionate amount, assessed in the light of the 
characteristics and risx factors of the class action and the marxet price of the Hnancing, 
kut does not foresee an e(act limit. The remuneration of the thirdWparty Hnancing the class 
action is considered an e(pense incurred ky the plaintiff and will ke assessed ky the court, 
after the Hnal judgment, in joint proceedings.

Ghile there is a bery intense dekate akout independence and convicts of interest created 
ky thirdWparty funding in most of the pending class actions in Portugal, courts habe yet to 
rule on the matter.

Legal practice

9onvicts of interest and 9hinese walls

9onvicts of interest are currently a central issue in the Portuguese legal system, which 
promotes the prebention or prohikition of any conduct that may lead to a lawyer or law 
Hrm habing such a convict.
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The regime seexs koth to protect and to promote the dignity and independence of a lawyer 
in his or her role as an actibe participant in the administration of justice and to ensure the 
relationship of trust that must ke estaklished ketween a lawyer and his or her client.

The main sources of law regarding convicts of interests for lawyers are the Portuguese Var 
0ssociation Regulations 2the Regulations3, the regulations of law Hrms and the 9riminal 
9ode. These sources are complemented ky the opinions and decisions of the Portuguese 
Var 0ssociation. 7inally, the probision of legal serbices in Portugal ky lawyers from the 
Buropean Bconomic 0rea is also sukject to the 9ode of 9onduct for qawyers in the 
Buropean Union, as approbed ky the 9ouncil of the Vars and qaw 8ocieties of Burope.

The Portuguese Var 0ssociation is primarily responsikle for superbising and ensuring 
compliance and enforcement of the law, and it has disciplinary power ober its memkers. 
Decisions of the Var 0ssociation can ke appealed kefore the administratibe courts. 
7urthermore, the courts are responsikle for the enforcement of the law in any proceedings 
other than disciplinary proceedings.

0rticle 5E4.1 of the 9riminal 9ode estaklishes that speciHc acts of misconduct relating to 
convicts of interest ky lawyers are criminal offences. Thus, a lawyer who has a convict 
of interests and acts with the intention of harming his or her client will ke penalised with 
either imprisonment of up to three years or a Hne.

The Regulations estaklish the duties that lawyers are okliged to comply with in their 
relationships with clients. 0rticle 66 deals speciHcally with possikle causes of convicts 
of interest, estaklishing seberal duties upon lawyers to prebent them.

0 lawyerNs wilful or negligent biolation of the foregoing rules may gibe rise to disciplinary 
liakility, which is independent of any potential cibil or criminal liakility.

Portuguese law is mobing towards the e(clusion of 9hinese walls or Hrewalls as balid 
mechanisms to obercome limitations imposed upon law Hrms, kut the practical application 
of the law has yet to ke veshed out ky case law, opinions or decisions of the Portuguese 
Var 0ssociation. Ghile it is unlixely that new legislation on this sukject will ke approbed, it 
is foreseeakle that future decisions will probide detail and clarify the limits to ke respected 
ky lawyers and law Hrms.

Money laundering, proceeds of crime and funds related to terrorism

The Buropean Parliament and the 9ouncil decided to create special rules to prebent and 
punish money laundering within BU territory. 7or that purpose, the relebant BU kodies 
passed two important directibesL Directibe 144C-F4-B9 and Directibe 144F-E4-B9.

The aforementioned Directibes were transposed into the Portuguese legal system through 
qaw €o. 1C-144O of C –uly 144O. 7rom this date on, Hnancial institutions and a large 
numker of serbice probiders such as notaries and cibil serbants are, inter alia, kound not 
to participate in any suspicious or criminal actibities relating to money laundering and to 
report such actibities to the puklic prosecutor and the Unit of 7inancial Information.

The BU kodies habe continued to produce new legislation regarding this matter in the form 
of Directibe 2BU3 14:C-OS6 and Directibe 2BU3 14:F-11CO, which were partially transposed 
into Portuguese law ky qaw €o. O5-14:E, which reboxed qaw €o. 1C-144O of C –uly 144O. 
The new qaw is more e(tensibe than its predecessor, as it is applicakle to a larger numker 
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of entities. qawyers, among others, are now kound ky the same duties not to participate 
in any suspicious or criminal actibities relating to money laundering. In 0ugust 1414, 
Directibes 2BU3 14:O-OS5 and 14:O-:FE5 were transposed into Portuguese law ky qaw €o. 
CO-1414, which amended qaw €o. O5-14:E. The main amendments concern the potential 
use of alternatibe Hnancing systems for criminal purposes 2e.g., birtual currencies3.

'kbiously, conHdentiality issues arise when legislators decide to e(tend okligations of this 
xind to serbice probiders such as lawyers, who are kound ky rules of secrecy.

The Hnal wording of Draft qaw €o. 16-@+-:, entitled the N9ounterterrorism qawN, is soon to 
ke puklished and, among other things, seexs to increase the penalties for terrorismWrelated 
crimes, such as the Hnancing of terrorism.

'n :F –anuary 1415, qaw €o. 1-1415 was puklished, completing the transposition of 
Directibe 2BU3 14:E-CS: and amending the 9ounterWTerrorism qaw, the 9riminal 9ode, the 
9riminal Procedure 9ode and related legislation. In particular, qaw €o. 1-1415 amended 
0rticle CW0 of the 9ounterWTerrorism qaw, which deHnes the crime of terrorist Hnancing, 
clarifying that this type of crime is fulHlled eben if the perpetrator does not xnow 2:3 what 
speciHc terrorist offence or offences the funds are intended for or will ke used for or 213 
whether the funds are intended for indibidual terrorists or terrorist groups. 0dditionally, the 
legislator has enshrined a bery kroad deHnition of the type of funds that can ke traced 
to the crime of terrorist Hnancing, including any assets, tangikle or intangikle, mobakle 
or immobakle, regardless of how they were ac/uired, as well as legal documents or 
instruments in any form, such as electronic or digital, that probe ownership or other rights 
ober the assets, including kanx credits, trabellersN che/ues, kanx che/ues, money orders, 
shares, konds and other securities, drafts and letters of credit. 7inally, qaw €o. 1-1415 
kroadened the scope of the 9ounterWTerrorism qaw, e(tending it to offences relating to 
a terrorist group, terrorist offences, offences relating to terrorist actibities or terrorist 
Hnancing committed outside of Portuguese territory, kut for the keneHt of a legal person 
estaklished in Portuguese territory.

In comparison with 141:, in 1411, there was an increase from F5 cases of money 
laundering keing completed in the trial  phase to OC and an increase in conbicted 
defendants from ::C 2of 116 accused3 to :41 2of 11O accused3.[11]

Data protection

'n 1C May 14:O, the ;DPR entered into force and superseded the former Data Protection 
Directibe.[12] 'berall, the ;DPR is applicakle if the data controller 2the organisation that 
collects data from BU residents3 or processor 2an organisation that processes data on 
kehalf of the controller3 or the data sukject 2the person3 is estaklished in the Buropean 
Union. 7or the lawful and fair processing of personal data, unless the data sukject has 
probided informed consent, the data can ke processed only if one of the following grounds 
is metL

:. the data sukject gibes consent to the processing of their data’

1. the fulHlment of contractual okligations with the data sukject or tasxs re/uested 
ky the data sukject who is in the process of entering into a contract re/uire the 
processing of their data’

5. compliance of the controllerNs legal okligations re/uires the processing of data’
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S. the protection of the bital interests of a data sukject or another indibidual re/uires 
the processing of data’

C. the performance of a tasx in the puklic interest or ky a puklic authority re/uires the 
processing of data’ or

F. the protection of the legitimate interests of a data controller or a third party, unless 
these interests are oberridden ky the interests of the data sukject, re/uires the 
processing of data.

These general rules also apply to the actibities of law Hrms that inbolbe the processing, 
access or transfer of personal data. The ;DPR was implemented in Portugal ky qaw €o. 
CO-14:6 of O 0ugust 14:6.

'ther areas of interest

0ctions for damages regarding infringements of the probisions of competition law

'n C 0ugust 14:O, qaw €o. 15-14:O of C –une 14:O entered into force, setting out the rules 
goberning actions for damages for infringements of the competition law probisions and 
transposing Directibe 14:S-:4S-BU into the Portuguese legal system.

0ccording to this qaw, the infringements that may gibe rise to an action for damages for 
infringements to the competition law probisions are as followsL

:. the prohikition of agreements and conduct that restrict competition’

1. the prohikition of the akuse of a dominant position’ or

5. the prohikition of the akuse of economic dependence.

This qaw probides special rules for compensation for competition law infringements 
that facilitate the application of competition law for disputes arising ketween indibiduals 
2pribate enforcement3. This source of enforcement of competition law is independent from 
the enforcement promoted ky puklic entities such as the 9ompetition 0uthority or the 
Buropean 9ommission, with a sanctioning purpose 2puklic enforcement3.

'ther relebant probisions of this qaw includeL

:. the joint liakility of coWinfringers 2with some limitations regarding small and 
mediumWsized companies or leniency applicants3’

1. the joint liakility of infringers and the parent companies’

5. the wide access to ebidence to support a possikle compensation re/uest 2e(cept 
for cases inbolbing leniency applications or transactions3’

S. the  implementation  of  a  new  period  of  limitation  of  Hbe  years  for  these 
compensation actions’

C. the estaklishment of a specialised court to decide on disputes regarding action 
e(clusibely kased on claims for damages arising under the infringement of 
competition law’
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F. the possikility to resort to class action’ and

E. the incentibe to resort to e(trajudicial forms of 0DR.

The Portuguese 9ompetition 0uthority has keen especially actibe and has imposed Hnes 
for biolations of competition rules 2e.g., in Decemker 1414, retail sector companies, 
including four supermarxet chains and two keberages suppliers, were Hned J545 million 
for concerted practices3. Therefore, the numker of pribate enforcement class actions is 
e(pected to increase greatly in the future.

0lso as e(pected, the increasing attention on pribate enforcement has had a sukstantial 
impact on pribate enforcement litigation in Portugal, resulting in an increasing numker of 
pending actions for damage compensation.

In this conte(t, since 1411, and during 1415 and 141S, a few judgments were issued in a 
stream of highly important cases regarding the trucx manufacturers that were Hned ky 
the BU 9ommission, maxing these the Hrst of many decisions regarding this and other 
BU 9ommission sanctioned cases. 7urthermore, four 9ourt of 0ppeal decisions habe also 
keen issued on the trucx manufacturers proceedings, which oberturned three Hrst instance 
court judgments and one was maintained. 0s such, the direction of Portuguese case law 
regarding this particular matter is still unclear.

Documents and the protection of privilege

Pribilege

The Portuguese legal system acxnowledges that some professions of social importance 
cannot e(ist without conHdentiality, as people feel comfortakle disclosing personal or 
troukling facts only if they are certain that those facts will remain secret.

In light of the akobe, lawyers, priests, doctors, journalists, chartered accountants, cibil 
serbants, puklic o)cials and corporate kodies of Hnancial institutions, among others, habe, 
in kroad terms and as estaklished ky law, the right not to testify in court or not to comply 
with orders issued ky any pribate or puklic entities to disclose or probide information or 
documentation, wheneber the disclosure concerns facts or documents relating to their 
professional actibity.

In some cases, this prerogatibe also entails special protection against searches and 
seizures. 7or instance, searches inside law Hrms must ke conducted ky a judge, unlixe 
most other cases where the presence of the district attorney su)ces. Bbidence oktained 
in criminal matters pursuant to illegal searches or seizures will ke considered boid and 
illegitimate in court.

€otwithstanding this, the scope of protection granted under Portuguese law differs 
according to a professionalNs particular practice. Priests and lawyers, for instance, keneHt 
from a kroader and stricter protection, while employees and corporate kodies of Hnancial 
institutions do not. In fact, while Hnancial secrecy can easily ke waibed with the consent of 
the interested client, the disclosure of facts ky lawyers always depends on the interbention 
of the Portuguese Var 0ssociation.
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Aoweber, pribilege is not an aksolute right and, in most cases, e(cluding religious matters, 
it is possikle to kreax it, alkeit through a comple( procedure. The xey rule on this issue is 
found in 0rticle :5C of the Portuguese 9riminal Procedure 9ode, which estaklishes that 
only superior courts may decide whether pribilege should ke kroxen and, conse/uently, 
force the disclosure of protected facts.

The  e(istence  of  this  rule  does  not  jeopardise  the  general  protection  granted  to 
professional pribilege in Portugal, as the superior courtNs decision must always ke taxen 
according to the principle of the most important prebailing interest, which kinds the court 
to, among other matters, consider the seriousness of the crime and the interests pursued 
in the criminal procedure.

The application of this principle has driben courts to decide that, for instance, it is not 
permissikle to kreax pribilege to inbestigate minor offences.

0lthough Portuguese law widely respects this pribilege, in recent years, there habe keen 
some troukling court decisions limiting the scope of the pribileged protection of lawyers.

7inally, under Portuguese law, the scope of rights and duties granted to Portuguese 
lawyers applies to any foreign lawyers as long as they comply with the Portuguese Var 
0ssociationNs procedures. Under these conditions, foreign lawyers are also sukject to the 
rules of pribilege.

Production of documents

Ghen a party seexs to gain access to a document held ky the other party, it may re/uest 
the court to order the production of the document within a particular term. If the order 
is ignored, the court may consider the partyNs refusal for prokatibe balue and impose the 
rebersal of the kurden of proof.

There are, howeber, some documents that parties do not habe to produce in litigation, such 
as correspondence ketween a lawyer and a counterparty or ketween the partiesN lawyers 
themselbes. 7urthermore, in relation to the latter, this cannot ke considered as ebidence 
ky the courts. In relation to correspondence ketween the lawyer and the counterparty, this 
is also considered to ke pribileged and a protected professional secret. In these cases, the 
party can claim a lawful e(cuse. The court may deny the lawful e(cuse only if it decides 
that the document is indispensakle for the statement of facts and if the importance of the 
case oberrides the re/uirement for the protection of professional secrecy. This statutory 
regime is also applicakle to state secrets and to cibil serbants.

Ghen a relebant document is held ky a third party 2e.g., a parent company3, a party may 
re/uest a court order for the third party to produce it.

7oreign deeds habe the same legal standing as those e(ecuted in Portugal, probided that 
certain legal conditions are duly complied with. €ote that signature of an o)cial deed ky a 
puklic o)cial has to ke formally recognised ky a Portuguese diplomatic or consular agent 
in the relebant state, and this signature has to ke certiHed with the relebant consular seal. 
In addition, in judicial acts, documents must ke written in Portuguese. Therefore, when a 
re/uired document is stored oberseas, it must ke translated and duly certiHed.

The rules applicakle to electronic documents are sukstantially the same as those 
applicakle to any other document. In all cases, the law sets out seberal restrictions on the 
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production of documents in relation to general correspondence, letters or any other type 
of mail, which are protected ky law, kased on the principles of the protection of pribacy. 
7urthermore, the 9onstitution e(pressly forkids any intrusion into correspondence from 
the authorities. In conclusion, if a party is notiHed to produce correspondence in court that 
does not relate to the case in /uestion, it can claim this legal protection. Aoweber, there is 
an e(ception in the 9onstitution and in the 9riminal Procedure 9ode relating to authorised 
police searches.

If a party is asxed to produce electronic documents that are no longer accessikle, that party 
can argue that it is unakle to do so. €ebertheless, in criminal proceedings, judges may 
order a search of the home or other premises of the defendant, in which case, ebidence 
may ke oktained from kacxups or through the reconstruction of deleted documents.

Alternatives to litigation

'berbiew of alternatibes to litigation

The greatest vaw of the Portuguese legal system is the length of time that proceedings 
taxe. 0ccording to the latest data from the Portuguese €ational Institute of 8tatistics, 
the aberage duration of a cibil action at trial is :: months 2which represents a positibe 
debelopment compared with past statistics3.[13] 9ibil appeals taxe appro(imately three 
months.[14]

In light of the foregoing, koth the wider cibil society and the gobernment habe keen 
encouraging the promotion of 0DR, namely arkitration, mediation, conciliation and 
resolution ky justices of the peace. In 144:, the gobernment created the 9akinet for 
0lternatibe Dispute Resolution, a department of the Ministry of –ustice e(clusibely 
dedicated to 0DR.

In 141S, DecreeWqaw no. 1F-141S, of 5 0pril 2amended ky DecreeWqaw CF-141S of :4 
8eptemker3, created the R0qN Platform, an IT platform designed to serbe the management 
and operation of the different means of alternatibe dispute resolution, including arkitration, 
meditation, justice of peace courts and consumer arkitration. This platform is managed ky 
the Ministry of –ustice.

0rkitration

In recent years, arkitration has keen vourishing in Portugal. Parties habe progressibely 
added arkitral clauses to contracts, and there is a general sense that Portugal may kecome 
a pribileged forum for arkitration ketween companies kased in PortugueseWspeaxing 
countries such as Vrazil, 0ngola and Mozamki/ue.

'n :C March 14:1, a new qaw on 0rkitration entered into force,[15] replacing the former 
Portuguese 0rkitration qaw.[16]

The 0rkitration qaw is rather innobatibe, drawing inspiration from the 144F bersion of 
the United €ations 9ommission on International Trade qaw 2U€9ITR0q3 Model qaw 
on International 9ommercial 0rkitration 2the U€9ITR0q Model qaw3, and it introduces 
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probisions intended to grant more ve(ikility with regard to the formal balidity of an 
arkitration agreement, maxing it simpler to comply with the written form re/uirement.

It is now legitimate to state that the qaw has increased ve(ikility in Portuguese arkitration 
and facilitated the inclusion of an increasing numker of arkitral clauses in contracts.

0mong its most important innobations, the 0rkitration qawL

:. contains a major change in the analysis of arkitrakility’

1. e(pressly sets out that not only are independence and impartiality re/uired 
for the appointment of arkitrators kut also arkitrators must comply with those 
re/uirements throughout proceedings’

5. regulates the most important aspects of the application of interim measures, 
closely following the U€9ITR0q Model qaw’

S. includes the regulation of multiparty arkitration and thirdWparty interbention’ and

C. probides that an award will not ke sukject to appeal, unless otherwise e(pressly 
estaklished ky the parties in the arkitration agreement 2without prejudice to the 
applicakle procedures to set aside the award, which cannot ke waibed in adbance3.

The leading Portuguese arkitral centre is the 0rkitration 9entre of the Portuguese 
9ommercial 0ssociation. qaw €o. ES-14:5 of 5 8eptemker 14:5 created the 8ports 
0rkitration 9ourt, which kecame operatibe in 'ctoker 14:C.

0s regards foreign arkitration, Portugal is party to the :6CO €ew Oorx 9onbention on the 
Recognition and Bnforcement of 7oreign 0rkitral 0wards’ howeber, although Portuguese 
jurisprudence is arkitrationWfriendly 2narrowly interpreting the grounds for refusal of 
recognition or enforcement of foreign arkitral awards3, an interested party may also 
appeal against a decision of the Hrst instance court that recognises or declares a foreign 
arkitral award enforceakle kefore the 8upreme 9ourt, probided that the aforementioned 
re/uirements as to the balue of the action are met. Thus, parties should always seex 
ade/uate guarantees to secure fulHlment of the contracts they enter into or to secure 
compensation for the kreach of such contracts.

Ta( arkitration is kecoming increasingly common, and some decisions habe already keen 
handed down.

In addition, consumer arkitration proceedings habe increased following the transposition 
of the BU 0DR Directibe[17] ky qaw €o. :SS-14:C of O 8eptemker 14:C. 7urthermore, the 
creation of an Information, Mediation and 9onsumer 0rkitration 9entre in the 0zores was 
recently authorised.

In 1415 alone, :S,ESF claims were krought kefore an arkitration court, and only 5,6EO were 
pending.[18]

Mediation

qaw €o. 16-14:5 of :6 0pril estaklishes general principles applicakle to mediation in 
Portugal, as well as measures regarding cibil and commercial mediation, mediators and 
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puklic mediation regimes. The qaw Hlled a lacuna where there was prebiously no speciHc 
law or act goberning mediation and conciliation.

The qaw has introduced important probisions estaklishing that any dispute regarding 
property issues or any rights that may ke the sukject of transactions ky parties may ke 
sukmitted to mediation.

0nother important probision estaklishes that pribate mediation settlement agreements 
are, under speciHc circumstances, enforceakle directly, without the need to oktain from a 
court or the okligation to e(ecute e(trajudicial settlements in mediation centres superbised 
ky the Ministry of Aomologation –ustice.

The speciHc circumstances are as followsL

:. the settlementNs okject must ke akle to ke mediated and not sukject to a mandatory 
court decision’

1. parties must habe capacity to e(ecute the settlement’

5. the settlement must habe keen reached through mediation and according to law’

S. the content of the settlement must not biolate Portuguese puklic policy’ and

C. the settlement must ke reached with the interbention of a mediator included on the 
Ministry of –usticeNs puklic list of mediators.

The Mediation qaw also includes probisions on the training, duties and rights of mediators, 
as well as the rules applicakle to puklic mediation frameworxs.

Despite the Mediation qaw, in Portugal, mediation and conciliation settlement agreements 
are traditionally negotiated ketween the partiesN attorneys, in the majority of cases, during 
pending lawsuits. Parties are usually bery reluctant to use mediation and conciliation. Most 
settled puklic mediation claims related to family matters.

'ther forms of 0DR

In addition to arkitration, mediation and conciliation, the most popular form of 0DR is 
conducted ky a justice of the peace, as goberned ky qaw €o. EO-144: of :5 –uly 144: 2as 
amended ky qaw €o. CS-14:5 of 5: –uly 14:5, which kroadened the scope and jurisdiction 
of justices of the peace3, and numerous centres habe keen created under the superbision of 
a special commission. –ustices of the peace are abailakle to settle disputes only ketween 
indibiduals, and they habe jurisdiction on cibil matters concerning small claims 2up to 
J:C,4443. Under the new legal frameworx on justices of the peace, legal persons may now 
resort to mediation 2e(cept in class actions3, and preliminary injunctions are now abailakle.

In 141S alone, E,5CS claims were distrikuted to this type of alternatibe dispute resolution, 
and E,5CS were completed.[19] –udges of peace must habe a law degree kut need habe no 
further legal education.

The Portuguese 8upreme 9ourt has held that the jurisdiction of justices of the peace is 
concurrent with that of the courts.[20] Ghile justices of the peace are probing useful in 
simple disputes, a strong suspicion still remains akout the /uality of their decisions on the 
merits of the cases concerned.
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Outlook and conclusions

0ll in all, in the past year some changes habe keen promoted in our judicial system with 
an emphasis on increasing the systemYs e)ciency, agility and oberall responsibeness. The 
e)ciency of judicial courts has keen increasing these past few years. In particular, in 1415, 
the e)ciency of Hrst instance courts was SF.1 per cent, in the appeal courts was O5.C per 
cent and in 8upreme 9ourt was E6.1 per cent.[21] In turn, the resolution rate in 1415 of Hrst 
instance courts was :41.C per cent, while that of the appeal courts was 6E per cent.[22]

0s in 1415, Hnancial and kanxing litigation proceedings is still one of the most signiHcant 
areas of litigation, with seberal new legislatibe nobelties, and one of the sukjects that 
is xeeping the Portuguese courts occupied. In particular, in 141S an important decision 
was issued ky the Hrst instance 9ompetition, Regulation and 8uperbision court regarding 
an administratibe offence applied ky the 9ompetition 0uthority against :S kanxing 
institutions, the Hnes for which amount to J11C million. This decision is not Hnal, as it was 
appealed ky the defendants, kut it is already generating pribate enforcement proceedings.

During 1415, the numker of proceedings initiated kefore Portuguese courts increased, 
compared to 1411, from SOS,:O6 to C4C,OFO, while the numker of cases closed, decreased 
from C1C,FF: in 1411 to C4C,OE4 in 1415. The numker of pending cases in 1415 was similar 
to 1411, with COO,F:F cases.[23]

Endnotes

1  This statistical analysis was carried out by the Portuguese 
Directorate-General for Justice Policy and is available at 
https://estatisticas.justica.gov.pt/sites/siej/en-us/Pages/Processos_c
entros_arbitragem.aspx.   � Back to section

2  See statistics on the duration of judicial proceedings in Portugal since 2006 at 
https://estatisticas.justica.gov.pt/sites/siej/en-us/Pages/Duracao-med
ia-de-processos.aspx.   � Back to section

3  Decree-Law No. 97/2019 of 26 July.   � Back to section

4  Law No. 93/2021 of 20 December 2021.   � Back to section

5  Decree-Law No. 109-E/2021 of 9 December 2021.   � Back to section

6  See these statistics at https://estatisticas.justica.gov.pt/sites/siej
/en-us/Pages/Temas/CriminalidadeJusticaPenal.aspx.   � Back to section
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7  Before the new Civil Procedure Code entered into force (on 1 September 2013), private 
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